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STATEMENT OF QUESTIONS PRESENTED. 

The principal question is whether actual cash payment for 
stock must be made within period prescribed in option agree¬ 
ment, instead of merely offering to purchase stock, and the 
matter of compliance with other conditions in option agree¬ 
ment; other questions are in regard to denial of trial of 
issue pertaining to consideration, and other material issues. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,699 


Marcus Borchardt, as Co-Executor of the Estate of Artemis 

Papachrist, deceased 


Penelope Papachrist Chotas, Individually; as Co-Executor 
of the Estate of Artemis Papachrist, deceased; and as 
President and Director of Quick Service Laundry Com¬ 
pany, Inc., 

Quick Service Laundry Company, Inc., a corporation, 

Appellants , 


vs. 


Stephen J. Demas and Charles J. Demas, Appellees. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF ON BEHALF OF APPELLANTS 


I. GENERAL 

This appeal results from the ruling of Judge Matthew 
F. McGuire, decreeing specific performance on the part of 
the appellants, the defendants below, under the terms of 
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an allowed option, the appellants having declined to transfer 
one 1 share of stock of the Quick Service Laundry Company 
to the appellees herein. 

The case was heard on an amended complaint and answer 
thereto, the amended complaint being “for specific per¬ 
formance and for an injunction”, and the defendants in¬ 
cluded, in addition to the appellants herein, one George 

Chotas, who had no interest whatsoever in anv of the stock 

* 

of the appellant corporation. At the conclusion of the hear¬ 
ing. the case was dismissed as to the said George Chotas. 

Appellants Penelope Papachrist Chotas and Marcus Bor- 
chardt were co-executors of the Estate of Artemis Papa¬ 
christ, and were sued as such, and the former also was sued 
in her individual capacity, and as an officer and director 
of the appellant corporation. 

Notwithstanding the fact that in Paragraph 11 of the 
amended complaint, (R.p. 5), the appellees alleged that the 
appellees were “induced to become stockholders” of the 
corporate appellant as consideration for the option to ac¬ 
quire the one share of capital stock involved herein, and 
which fact was denied in the answer (R.p. 12), the Court 
refused to consider the defense of lack of consideration as 
an issue in the pre-trial order (R.p. 21), and certain other 
defenses that were set up in the original pre-trial order, 
were stricken prior to trial (R.pp. 22, 23), thus precluding 
the introduction of evidence pertaining to these defenses. 

II. STATEMENT OF THE CASE 

The Quick Service Laundry Company was incorporated 
on May 1, 1935 (Defendants Exhibit No. 1), (R.p. 56). 

On July 1, 1935, an agreement was entered into between 
the late Angelo Papachrist and the late Artemis Papachrist, 
parents of appellant Penelope Papachrist Chotas, and ap¬ 
pellees Stephen J. Demas and Charles J. Demas (R.p. 32), 
described as an “Option Agreement”, the premises of which 
provide as follows: 
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“THIS AGREEMENT, made July 1, 1935, between 
Angelo Papachrist and Artemis Papachrist, of the Dis¬ 
trict of Columbia, parties of the first part, and Stephen 
J. Demas and Dr. Charles J. Demas, of said District, 
parties of the second part, Witnesseth: 

“Whereas, all of said parties are the owners and 
holders respectively, of certain shares of the capital 
stock of the Quick Service Laundry Co., a corporation 
organized and existing under and by virtue of the laws 
of the State of Delaware, with its principal place of 
business located at 1016 Bladensburg Road, Northeast, 
in the District of Columbia, which said holdings con¬ 
stitute the full and total issue of 500 shares of said cap¬ 
ital stock, and 

“Whereas, it is the intent and desire of all of 
said parties hereto that said stock shall not be sold and 
transferred to third parties without the parties hereto 
be afforded an opportunity to acquire the same for their 
respective use and benefit.” 

Paragraph 5 of this agreement, which has no connection 
whatsoever with the above mentioned premises, provides as 
follows: 

“5. That if both parties of the first part shall die 
during the lifetime of Stephen J. Demas, one of the 
parties of the second part, then and in that event the 
said parties of the second part may, within thirty days 
after the appointment of an executor or administrator 
of the estate of the last decedent of the parties of the 
first part, exercise the option hereby granted to the 
extent of the purchase of one share of said capital stock 
for the price of One Hundred and Twenty Dollars 
($120.00), payable in cash, to the intent and purpose 
of the said portion of the second part would, by ac¬ 
quiring said share of stock, thereby acquire equal con¬ 
trol of the affairs of the corporation by holding fifty per 
centum of said capital stock.” 

The Amended Complaint was for specific performance 
and for an injunction, as aforesaid. Paragraph 3 thereof 
(R.p. 3) sets forth the fact that 500 shares of the capital 
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stock of the appellant corporation were issued, of which 
169 shares were purported to have been issued direct to 
appellee Stephen J. Demas and 80 shares were purported 
to have been issued direct to appellee Charles J. Demas, 
and Paragraph 11 also sets forth, as aforesaid, (R.p. 5) 
that the appellees “were induced to become stockholders” 
in consideration of their having “an irrevocable option to 
acquire one additional share of stock so that they could 
thereby acquire equal control of the affairs of the corporate 
defendant ”, and the consideration for Paragraph 5 of the 
option agreement was the said “inducement”. 

The appellants denied these allegations as to the alleged 
consideration in Paragraph 11 of their answer, and in the 
same paragraph they denied that the shares of stock as set 
forth in Paragraph 3 of the amended complaint were “issued 
simultaneously to plaintiff Stephen J. Demas and plaintiff 
Charles J. Demas”. In Paragraph 11 of the answer, the 
appellants likewise denied the allegations of Paragraphs 5 
and 8 of the amended complaint (R.p. 4) that the stock 
issued to appellant Penelope Papaehrist Chotas was not 
registered in her name on the books of the appellant cor¬ 
poration, and set forth that the appellee Stephen J. Demas 
“is wilfully withholding said stock book from the defendants 
for the purpose of depriving the defendants of complete 
proper defense to false and improper charges on the part 
of' the plaintiffs concerning the issuance of capital stock 
of the defendant corporation”. (R.p. 12-13). 

Paragraph 9 of the amended complaint (R.p. 5), in sup¬ 
port of its claim for specific performance, sets forth that 
the appellees complied with the terms of Paragraph 5 of 
the Option Agreement as follows: 

“9. On or about September 26, 1946, plaintiffs duly 
exercised the option to acquire one additional share of 
stock of the corporate defendant as provided for in 
the aforesaid agreement dated July 1, 1935, by giving 
due and timely notice thereof to defendants Penelope 
Papaehrist and Marcus Borchardt, as Executors of the 
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Estate of Artemis Papaehrist, deceased, and advised 
said defendants that they were ready to accept and pay 
the agreed price for such additional share of stock at 
their convenience.” 

The late Angelo Papaehrist died in 1940 and the late 
Artemis Papaehrist died on July 24, 1946 (R.p. 55). Under 
the last will and testament of Artemis Papaehrist, her 
daughter, Penelope Papaehrist Chotas (then known as Pen¬ 
elope Papaehrist) and Marcus Borchardt, attorney, were 
designated as co-executors of her estate, and qualified as 
such on October 10, 1946 (R.p. 33). 

Nothing whatsoever was done by the appellees “within 
the thirty-day period after the appointment of the execu¬ 
tors” as prescribed by Paragraph 5 of the Option Agree¬ 
ment, although on September 27, 1946, a letter was ad¬ 
dressed by Achilles Catsonis to appellant Marcus Borchardt, 
on behalf of appellee Stephen J. Demas, which letter the 
appellees contended represented full compliance with the 
terms of paragraph 5 of the Option Agreement. 

The said letter of September 27, 1946, (PI. Ex. No. 3) is 
set out herewith: 


“Law Offices 

Gardiner Earnest & Gardiner 
Woodward Building 
Washington, D. C. 

September 27, 1946 

Marcus Borchardt, Esq. 

Homer Building 
Washington, D. C. 

Dear Mr. Borchardt: 

We are informed that you are one of the executors 
of the will of the late Artemis Papaehrist. 

You probably have found among the papers of the de¬ 
cedent a certain option agreement dated July 1, 1935, 
between Angelo Papaehrist and Artemis Papaehrist, on 
the one hand, and Stephen J. Demas and Dr. Charles J. 



Demas. on the other, under the terms of which the 
Demas' have the option of purchasing one share of 
stock of the Quick Service Laundry in order to equalize 
their holdings with the Papachrists, in the event Ste¬ 
phen J. Demas survived both of the Papachrists. 

The Papachrists referred to in said Agreement hav- 

1 ing predeceased Stephen J. Demas and the said Demas’ 
desiring to exercise said option to purchase one share, 
do hereby notify you and your co-executor, through you, 
that they are ready to accept and pay the agreed price 
for said one share at your convenience. 

My new ‘phone number, in the event you wish to call 
me. is District 2712. 

Very truly yours, 

cc enclosed for 
Artemis Papachrist 

Achilles Catsonis” 

There was no actual tender of money in payment of said 
share of stock until February 5, 1947 (PI. Ex. Xo. 5), at 
which time a check in the sum of $120 was enclosed in a 
letter addressed to appellant Marcus Borchardt (R.p. 36), 
and on February 10, 1950, appellant Marcus Borchardt, on 
behalf of Penelope Papachrist, addressed a letter to Achilles 
Catsonis (PI. Ex. Xo. 6), returning the check to Catsonis. 
(R.p. 36). 

There also is conflicting evidence in the record as to 
whether Achilles Catsonis represented appellee Charles J. 
Demas as well as appellee Stephen J. Demas, and the record 
is void of anything done by appellee Charles J. Demas in 
this matter, except if he actually did act through Achilles 
Catsonis. 

The appellees further contended in the amended com¬ 
plaint that appellant Penelope Papachrist Chotas was en¬ 
deavoring to remove appellee Stephen J. Demas from the 
administration of the internal affairs of the corporate ap¬ 
pellant, and in answer thereto the appellants, in Paragraph 
14 of their answer, stated (R.pp. 14-15): 




“Defendants state that the corporation income tax 
return for 1948 of the defendant corporation, based 
upon information submitted to the accountant who pre¬ 
pared the return, by plaintiff Stephen J. Demas, reports 
a loss in the operations of the corporation in an amount 
of $1119.70; that the audit report of G. P. Graham and 
Company, Certified Public Accountants, of the defend¬ 
ant corporation for the year ending December 31, 1948, 
was submitted on May 19, 1949, and that this report 
shows over $6000.00 in cash had not been accounted for. 

• * * 

“Defendants further state that plaintiff Stephen J. 
Demas, in 1948, opened a dry cleaning business at the 
offices and plant of the defendant corporation using 
the trade term of “Quick Service”, without the knowl¬ 
edge or consent of the defendant corporation or its 
Board of Directors; that in this connection the plain¬ 
tiff, Stephen J. Demas, had a cash register purported 
to be for the use of his personal dry cleaning business 
along side of the cash register in which all receipts of 
the defendant corporation. Quick Service Laundry 
Company, Inc., should have been placed and registered; 
that the plaintiff Stephen J. Demas, has been unable 
to satisfactorily explain the shortage in receipts 
amounting to over $6,000.00 for the year 1948.” 

But the Court below in an order preceding the trial caused 
defenses to be stricken from the original Pre-trial Order 
(R.pp. 22-23), which ruling precluded the issue as to whether 
the action on the part of the appellees could be maintained, 
if the evidence revealed questionable acts on the part of 
appellee Stephen J. Demas as claimed by the appellants in 
their answer. 

m. STATEMENT OF POINTS ON APPEAL 

1. The Trial Court improperly ruled that the appellees 
duly and validly exercised the option accorded them under 
the terms of Paragraph 5 of the option agreement of July 
1, 1935, to acquire one share of capital stock of appellant 
corporation, Quick Service Laundry Company. 

2. The Trial Court improperly ruled that it was unneces¬ 
sary for appellees to make tender of payment of $120.00 
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for the said one share of capital stock of the corporate ap¬ 
pellant coincident with the letter of September 27, 1946, or 
within 30 days after the appointment of appellant Penelope 
Papaclirist Cliotas and Marcus Borehardt, as co-executors 
of the Estate of Artemis Papaclirist, deceased. 

3. The Trial Court improperly ruled that Paragraph 5 
of the agreement of July 1,1935 was valid and enforceable. 

4. The Trial Court improperly ruled that Achilles Cat- 
sonis acted for and on behalf of appellee Charles J. Demas 
in the exercise of the option contained in Paragraph 5 of 
the agreement of July 1, 1935 on September 27, 1946, or 
within the period of 30 days after the appointment of the 
executors of the Estate of Artemis Papaclirist, deceased, 
or that he was authorized to represent appellee Charles J. 
Demas in said matter. 

5. The Trial Court improperly ruled that the agreement 
of July 1. 1935, and in particular, Paragraph 5 thereof, is 
binding upon appellants Marcus Borehardt and Penelope 
Papaclirist Cliotas, as co-executors of the Estate of Artemis 
Papaclirist. deceased, and also upon appellant Penelope 
Papaclirist Cliotas, individually and as the residuary legatee 
under the last will and testament of Artemis Papachrist. 

6. The Trial Court improperly ruled that the refusal of 
appellants Marcus Borehardt and Penelope Papachrist 
Cliotas to transfer the said one share of capital stock of 
the corporate appellant is not attributable to their conten¬ 
tion that the terms of Paragraph 5 of the agreement of 
July 1. 1950 had not been complied with, but to the attitude 
and lack of desire of appellant Penelope Papachrist Chotas 
to be bound bv the agreement of Julv 1, 1935. 

7. The Court below should have permitted trial of the 
issue of lack of consideration for paragraph 5 of the option 
agreement, as raised by the pleadings. 

'8. The Court below should have permitted trial of the 
issues as to whether the appellees could maintain this suit, 
if it be shown from the evidence that the appellees did not 
come into equity with clean hands, as contended by the ap¬ 
pellants in their answer. 
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IV. ARGUMENT 

(a) General. 

Reversible errors were committed by the Court below in 
the denial of trial of certain material issues herein: in re¬ 
fusing to consider the option agreement of July 1, 1935 
generally, and in restricting the hearing to paragraph 5 
of the option agreement alone; in refusing to permit the 
introduction of any evidence as to the relationship or con¬ 
nection of the parties to the option agreement of July 1, 
1935, with the corporate defendant or the Quick Service 
Laundry partnership, prior to the date of said option agree¬ 
ment; in addition to ruling that the appellees had complied 
with the terms of paragraph 5 of the option agreement in 
exercising their option for the transfer of one share of 
capital stock of the corporate defendant, and in decreeing 
specific performance. 

(b) The Denial by Court of Trial of Certain Issues. 

As hereinbefore pointed out this was a suit in equity,— 
the appellees, the plaintiffs below, seeking an injunction as 
well as specific performance under their amended com¬ 
plaint. Want of consideration is always a material issue, 
and in an equity proceeding the doctrine of coming into 
equity with clean hands is always applicable. 

In Paragraph 11 of their amended complaint, (R.p. 5) the 
appellees contended that the consideration for the option 
agreement, and in particular paragraph 5 thereof, pertaineS 
to matters preceding the execution of the agreement on July 
1, 1935; that the appellees were “induced to become stock¬ 
holders, etc.” The appellants denied these allegations and 
contended that there was absolutelv no consideration for 
said paragraph 5 of the option agreement. However, the 
Court below directed that the defense of lack of considera¬ 
tion be stricken, as reflected in the Pre-trial Order. (R.p. 21). 
The law is well settled that a contract for the sale of stock 
must be founded on a good and sufficient consideration. 
18 C.J.S. 943 , Sec. 400; Marbelite Corp. of America v. Com. 
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of Inf. Rev.. 77 Fed. (2) 213; Cowdon v. Karshner, 24 Fed. 
(2) 916. 

At the hearing, the Trial Court refused to permit any 
evidence as to the operations of the Quick Service Laundry 
Company, partnership or corporate appellant, prior to the 
date of the option agreement; or in regard to the original 
issues of the capital stock of the corporate appellant; or in 
regard to the number of shares held by each of the appellees 
together with the dates of their acquisition, in support of 
appellants' contention in their answer that there was no con¬ 
sideration for the provisions contained in Paragraph 5 of 
the Option Agreement. 

The following excerpt from the record is pertinent on this 
point (R.pp. 49, 50) : 

“By Mr. Borchardt: 

“Q. In connection with this agreement of July 1, 
1935, and your interest as a stockholder, how much stock 
do you personally own in the Quick Service Laundry 
Corporation ? 

The Court: Of course that is immaterial too. 

Mr. Borchardt: It isn’t, for this reason: If these men 
owned this stock jointly that is one thing on the issue 
of equal control. If one owns so much stock and another 
owns so much stock there is a certain ambiguity in an 
agreement which the court may not feel is an enforce¬ 
able agreement. 

The Court : I am not going into that. I am only con¬ 
cerned with paragraph 5. 

Mr. Borchardt : Yes, Paragraph 5. 

The Court: Excluded; (1) it is outside the scope of 
the direct examination; (2) it is immaterial. 

Mr. Borchardt : Counsel has seen fit to inject in this 
matter, if Your Honor please, a letter of June 27- 

Mr. Earnest: I haven’t injected it, if Your Honor 
please. 

The Court: The proffer is excluded for the reasons 
stated. 

Mr. Borchardt: May I ask when he acquired any 
stock in this corporation? 

The Court: Excluded. 


11 


Mr. Borchardt: With all due deference to Your 
Honor, this is another matter that is in line with the 
case that Your Honor personally passed on some years 
ago on the matter of agreements made between stock¬ 
holders subsequent to the original incorporation of an 
organization. Here in this particular case these people 
were not original stockholders. They did not get any 
stock from the corporation. They merely received part 
of the 375 shares of the total 500 issued from Angelo 
Papachrist personally, not from the corporation. 

The Court : That’s very interesting. You mean there 
was a transfer of stock by Angelo Papachrist that was 
not recorded on the books of the company? 

Mr. Borchardt: No, no. The original stock was is¬ 
sued ; there was 500 shares issued. That is all that has 
been issued by the corporation to date. The original 
issue was 375 shares to Angelo and 125 shares to Ar¬ 
temis Papachrist. After they became stockholders this 
particular agreement, and after the incorporation, these 
particular plaintiffs became owners of certain stock in 
the corporation which now seeks to bind one of the 
heirs. 

The Court: Excluded. 

Mr. Borchardt: In order to get the record clear on 
that, if Your Honor please, does Your Honor take the 
position that it is immaterial?. 

The Court: I take this position, and I will reiterate 
what I said, the question is excluded for these reasons: 
(1) Outside the scope of the direct; (2) It is immaterial. 
Go on. 

Mr. Borchardt: Does Your Honor feel it can’t be 
made material by showing when the corporation was 
organized, what stock was issued, and to whom? 

The Court: It is outside the direct, Xo. 1; No. 2, it is 
immaterial. It is probative to no issue before me.” 

Although under paragraph 5 of the amended complaint 
(R.p. 4), there were allegations to the effect that certain 
issued certificates of the capital stock of the appellant cor¬ 
poration claimed by appellant Penelope Papachrist Chotas 
had not been duly registered and the appellants contended 
in their answer that appellee Stephen J. Demas was “wil¬ 
fully withholding said stock book from the defendants” for 
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the purpose of depriving the defendants of complete and 
proper defense to false and improper charges in regard 
thereto, the Court below declined to permit an issue charg¬ 
ing the appellees with such fraud, (R.p. 22-23). In the case 
of Income Investors v. Shelton . 101 P. (2) 973 , a lender wil¬ 
fully concealed records to prevent a true accounting, and 
it was held he did not come into equity with clean hands, 
the Court citing Deweese vs. Reinhard, 165 U. S. 386. 

In Hart on et al. vs. McKee et al, 73 Fed. 556. which was 
a suit for specific performance of a contract for the sale 
of land, it was held that any alteration of important records 
would defeat a suit in equity under the maxim—he who 
comes into equity must come with clean hands. 

In Paragraphs 14 and 15 of the answer to the amended 
complaint, (R.p. 14-19), the appellants charged the appellee, 
Stephen J. Demas, with certain fraudulent activities, which 
if proven would have precluded said appellee from seeking 
relief in a court of equity, but again the Court below de¬ 
clined to permit such an issue as to fraud in the present 
proceeding, as reflected in the Order striking certain de¬ 
fenses (R.p. 22-23). 

In Cochran vs. Burdick. 67 App. D. C. 87, appellant’s bill 
in equity for an accounting and settlement under a part¬ 
nership agreement was dismissed. Case had previously been 
dismissed on a Motion to Dismiss—and court held that bill 
stated a good cause of action and remanded the case. The 
Appellate Court postponed consideration of the motion until 
the hearing of the entire case on its merits. (63 App. D. C. 
150). 

In dismissing the case in the latter appeal, the Court 
held (p. 90): 

“Appellant’s case is completely disposed of under 
the rule that where a plaintiff’s conduct is tainted with 
fraud, he is without standing in a court of equity. 
Equity will refuse relief to a suitor who approaches 
with unclean hands, whether it is due to conduct which 
technically constitutes fraud, or which is unconscion¬ 
able. The Court below, therefore, was clearly correct 
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in holding that plaintiff is not entitled to the relief, or 
any portion of the relief, prayed for in his bill of com¬ 
plaint.” 

(Demas perpetrated a fraud while a minority stock¬ 
holder; now he seeks greater control in a corporation— 
possibly to perpetrate still greater fraud.) 

Fraud or inequitable conduct of plaintiff subsequent to 
contract is a bar to suit for specific performance. 58 C.J. 
1063, 1064. sec. 314, 3v5. 

315. 

“ Specific performance of a contract rests in the sound 
judicial discretion of the court, and in accordance with gen¬ 
eral principles of equity jurisprudence, complainant must 
have acted in good faith, must come into equity with clean 
hands, and do what is just and equitable to defendant. 
There are few cases in which courts of equity will insist on 
the maxim that he who seeks equity must do equity with 
more rigor than in suits for specific performance of con¬ 
tracts. The facts and circumstances of each case must con¬ 
trol the court in the determination of the question of com¬ 
plainant’s good faith. Specific performance will be denied 
where plaintiff is guilty of acts amounting to fraud • • • 
in accordance with principles hereinbefore stated, plaintiff 
may be barred of relief by specific performance where sub¬ 
sequent to the inception of the contract he has been guilty 
of fraud or inexcusable conduct.” 

As the appellants charged appellee Stephen J. Demas 
with irregularities perpetrated subsequent to the decease of 
the late Artemis Papachrist, and as a minortiy stockholder, 
—certainly the said appellee should not be permitted to 
seek relief in a court of equity, in order to make possible 
even greater wrongs. 

The Court below likewise denied an issue as to fraud as 
raised by Paragraph 1 of the answer to the amended com¬ 
plaint. 
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(c) Evidence Should Have Been Permitted as to Matters 
Pertaining to the “Option Agreement” Generally, In¬ 
stead of Restricting Evidence to Paragraph 5. 

The premises of option agreement of July 1, 1935 (PL Ex. 
Xo. 1), as hereinbefore pointed out, was merely for the pur¬ 
pose of restricting the ownership of the stock to the parties 
signatory thereto. 

Had evidence been permitted by the Trial Court as to 
circumstances pertaining to the Option Agreement of July 
1, 1935, generally, instead of restricting the hearing to 
paragraph 5, the error of the trial court in decreeing spe¬ 
cific performance would have been even more apparent. 
However, as the record stands—with the introduction of 
evidence restricted only to paragraph 5 of the Option 
Agreement, it is absolutely void of any evidence of consid¬ 
eration for said paragraph 5 as above pointed out, and its 
validitv cannot be sustained. 

(d) Appellees Failed to Comply with Terms and Conditions 
as Provided for in Paragraph 5 of the Option Agree¬ 
ment. 

The fact that there was no consideration for the provi¬ 
sions in Paragraph 5 of the Option Agreement, in itself, 
invalidated same. However, an examination of the record 
and law applicable to option agreements, clearly indicates 
the error of the Trial Court in holding that the appellees 
had complied with the terms and conditions as provided for 
in Paragraph 5 and decreeing specific performance on the 
part of the appellants. 

To avail themselves of the rights granted the appellees 
under this paragraph, it was necessary for both appellees 
to act “within thirty days after the appointment of an exec¬ 
utor or administrator of the estate of the last decedent of 
the parties of the first part”; and to consummate a cash 
purchase through payment of the sum of $120 to appellants 
Penelope Papachrist Chotas and Marcus Borchardt. 
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The appellees recognized these requirements under par¬ 
agraph 4 of the amended complaint (R.p. 3), wherein ap¬ 
pellees state that under the option agreement of July 1,1935, 
in the event both Angelo Papachrist and Artemis Papa- 
christ shall die in the lifetime of appellee Stephen J. Demas, 
they had the right to purchase for cash one share of the 
capital stock of the appellant corporation “within 30 days 
after the appointment of an executor or administrator”— 
not that they had a right to agree to purchase. 

There are certain elemental rules pertaining to options. 
An “option” is a unilateral contract, a contract to give 
another the right to bug, and not a contract to sell, an 
obligation by which one binds himself to sell property at 
a fixed price within a specified time, leaving it discretionary 
with the other party to buy. Winders vs. Kenan, 77 S.E. 
687,689 (N.C.) 

Or as stated in Hanly v. Watterson, 19 S.E. 536, 538 
(W. Va.) an “option” is simply a contract by which the 
owner of property agrees with another person that he shall 
have a right to buy the property at a fixed price within a 
certain time. 

In Biram v. Mathis, 41 S.E. ( 2 ) 137,141, ( Ga .), an option 
was held to be an agreement conferring upon one a right to 
buy described property within a fixed period of time and 
for a stated price. 

In 0. A. Olin Co. vs. Lamback, 209 P. 277 (Idaho), an 
“option contract” was held one whereby the prospective 
purchaser obtains for a consideration, the right of election 
to purchase the property for a given time. 

In Antliis v. Sandlin, 299 P. 458, 460 (Okla.), an option 
was held to be a contract by which the owner of property 
agrees that another shall have a right to buy it at a fixed 
price within a certain time ; that the owner does not sell the 
property but sells the privilege to buy at the option of the 
other person. 

The party having an option must exercise it in the man¬ 
ner prescribed by the contract. 12 Am. Jur. 538. 
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Where performance is to begin at a specified time, such 
time cannot be accelerated by one party without the assent 
of the other. 13 C.J. 681. 

Then too, there must be more than an “offer to buy” or 
“offer to pay”. The amount specified in the option must 
actually be paid within the prescribed period. 

The option is merely a grant, and the terms of the option 
agreement must be complied with before a suit for specific 
performance may lie. 

The law is well settled that a suit for specific performance 
may be maintained only in the event a party to an option 
agreement declines to turn over property mentioned, in 
such agreement, after aeiual payment is made within the 
period as specified, by the party exercising the option, and 
not where such party merely expresses his willingness to 
purchase or to pay for the item in question. 

In the case of Stubblefield vs. Stubblefield, 32 App. D. C., 
535. 541, which involved the sale of corporate stock, it was 
held: 

“Specific performance not being of absolute right, a 
court of equity will not decree it in a given case unless 
the complainant has discharged the burden of proof 
resting upon him, and has clearly established the con¬ 
tract which he seeks to have executed.” 

In the case of Kelsey vs. Crowther, 162 U.S. 404, it was 
held that on a bill to compel specific performance of a con¬ 
tract for the sale and purchase of a tract of land, it was 
absolutely necessary for the plaintiff to tender performance 
and payment of the purchase money on his part, and this 
rule is still more stringent when applied to the case of an 
optional sale. 

In the case of Richardson vs. Hardwick, 106 U. S. 252, 
which involved the option to become equally interested in 
certain lands, and wherein relief was denied the plaintiff, 
the Court held that the plaintiff could only acquire an in¬ 
terest “by paying a certain sum of money within a certain 
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time. He did not pay the money within the time limited 
by the contract * * * In suits upon unilateral contracts it 
is only where the defendant has had the benefit of the con¬ 
sideration for which he bargained that he can be held bound 

* * In this case Richardson having failed to pay the 
money or any part of it within the time limited, the privilege 
accorded him by the contract was at an end, and all rights 
under it ceased.” 

A mere offer to pay does not constitute a valid tender. 
The mere fact that one is ready to pay, and keeps the money 
on hand with which to pay it, “is not alone a sufficient 
tender”. The money must be actually shown to the person 
to whom it is tendered. Peugh vs. Davis, 113 U. S. 542, 
(appealed from Sup. Ct. of D.C.). 

In Kerr vs. United States, 71 App. D. C. 222 , it was held 
that “tender is usually held to mean that the thing offered 
must be actually produced and placed in such position that 
control over it is relinquished by the tenderer so that the 
tenderer may reach out and lay hold to it. ,: 

A review of the record clearlv indicates that the terms of 
the option agreement were not complied with, and that the 
Court below therefore erred in decreeing specific perform¬ 
ance. 

A letter dated September 27, 1946 (PL Ex. No. 3) which 
was written two weeks prior to the appointment of the 
executors, and the fact that a check for $120.00 was tendered 
on February 5, 1947, is relied on by the appellees as rep¬ 
resenting full compliance with the terms of the option for 
the purchase of the one share of capital stock of the ap¬ 
pellant corporation. The appellees admit that nothing fur¬ 
ther was done by them on the purported exercise of their 
option, and that no payment for the purchase of said share 
of stock was actually made until February, 1947. (R.p. 40). 

Appellant Marcus Borchardt, in a telephone conversation 
with Mr. Catsonis on or about November 25, 1946, admitted 
receiving the September letter, which bore a notation that 
a copy was for “Artemis Papachrist”, the decedent. He 


18 


made no statement, however “of accepting this”. In fact 
he did not see the option agreement until the latter part of 
1946, when he got it from a mass of miscellaneous papers 
(R.p. 33). However, if he agreed to transfer the stoek as 
stated hg Mr. Catsonis (R.p. 38) , why didn f t Catsonis then 
transmit a checkf Appellant Marcus Borchardt also admit¬ 
ted having received a letter dated December 13, 1946 
(PL Ex. 4) and that he had a telephone conversation with 
Achilles Catsonis after receiving this letter, but that he did 
not discuss the option agreement. He merely discussed the 
administration of the estate generally. (R.p. 33). He did not 
discuss the option agreement with Mr. Catsonis until 1947 
(R.p. 35). In this conversation he told Catsonis that in his 
opinion the contract was unenforceable, but he did not want 
to go into any other details pertaining to this matter because 
he wanted to perpetuate good feelings between the owners 
of the corporation. He felt that if a new contract were 
entered into between appellee Stephen J. Demas, the man¬ 
ager, and the corporation, it would not precipitate any open 
break between the litigants. (R.pp. 35, 36). 

After the conference appellant Marcus Borchardt received 
a letter from Mr. Catsonis, dated February 5, 1947 (PI. Ex. 
6), and in this letter a check for $120 was received for the 
first time (R.p. 36). 

When appellee Stephen J. Demas was specifically asked, 
“Did you within 30 days of the appointment of the execu¬ 
tors make any attempt to turn $120 over to either Mrs. 
Chotas, myself (appellant Marcus Borchardt), or your at¬ 
torney?”, the attorney for the appellees stated, “I concede 
that he did not.” (R.p. 51) 

Appellant Penelope Papachrist Chotas testified that she 
never received a written communication from anvone at 

m 

any time in regard to the exercise of an option under para¬ 
graph 5 of the Option Agreement; that she never spoke 
with appellee Charles J. Demas about this matter, and that 
appellee Stephen J. Demas never spoke with her on or about 
October 15,1946, about his rights in the premises, (R.p. 55), 
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as testified to by appellee Stephen J. Demas. She further 
testified that no money was ever tendered her at any time 
by anybody in this matter (R.p. 56). 

Although there is no question whatsoever that Achilles 
Oatsonis represented appellee Stephen J. Demas in Sep¬ 
tember 27, 1946, and up to February, 1947, when the check 
for $120 for the one share of stock was tendered for the 
first time, there is considerable doubt as to whether Mr. 
Catsonis was authorized to represent appellee Charles J. 
Demas on September 27, 1946, or within thirty days after 
the appointment of the executors, or whether appellee 
Charles J. Demas sanctioned any of the acts of Mr. Catsonis 
within thirty days after the appointment of the executors. 

It is true that Mr. Catsonis testified that he acted on 
behalf of both appellees in 1946 and 1947; and that he was 
formally retained by appellee Charles J. Demas in this 
matter; and that appellee Charles J. Demas in his testimony 
endeavored to corroborate his testimony,—nevertheless cer¬ 
tain evidence in the record tends to cast considerable sus¬ 
picion on their testimony. 

Achilles Catsonis was asked how many conversations he 
had with Charles J. Demas and whether he had more than 
one, and stated: “That I don’t recall. I know I have talked 
to Dr. Demas”, but Mr. Catsonis did not write a letter to 
appellee Charles J. Demas on November 29, 1946, when he 
wrote appellee Stephen J. Demas, “because Stephen J. 
Demas was more active in this matter and seemed to have 
more time to come to the office”, whereas appellee Charles 
J. Demas in an affidavit executed on December 6, 1949 by 
the latter, stated: 

“That the said Charles J. Demas has at all times 
been fully advised by his attorney as to the posture of 
the negotiations for said one share of stock and that 
all action so taken was with affiant’s full knowledge, 
consent and direction”. (R.p. 49) 
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And as answer to the question: 

“Did you have any conversations with Charles Demas 
thereafter (after November 29, 1946) in this particular 
matter?” 

Mr. Catsonis testified: 

“I think I have answered the question. I told you 
Dr. Demas told me that everythin" I did I could in¬ 
form his brother, Stephen Demas, and that he and his 
brother kept in touch with each other, in reference to 
this matter.” (R.p. 44), 

whereas appellee Charles J. Demas admitted that the affi¬ 
davit which he executed prior to the trial, contained no 
reference to instructing Mr. Catsonis to take up with ap¬ 
pellee Stephen J. Demas any matters pertaining to the 
option agreement (R.p. 46). 

(e) The Refusal of Appellants to Turn Over One Share of 
' Stock Is Because of Failure of Appellees to Comply with 
Provisions in Paragraph 5 of Option Agreement, and 
There Was No Basis for Trial Court Holding That It Is 
“Attributable in the Main to the Attitude and Lack 
' of Understanding on the Part of Defendant Penelope 
Papachrist Chotas, and in Particular, Her Lack of De¬ 
sire to be Bound by an Agreement Which Her Father 
and Mother Had Made Almost Fifteen Years Before, 
and to the Attitude of Counsel Who Was also Co-Exec- 
' utor of the Estate of Artemis Papachrist.” 

Under paragraph 16 of the “Findings of Fact and Con¬ 
clusions of Law” (R.p. 28) the Trial Court found: 

“The refusal of defendants Marcus Borchardt and 
j Penelope Papachrist Chotas to recognize plaintiff’s 
! aforesaid exercise of the aforesaid option accorded 
them in Paragraph 5 of the aforesaid agreement is not 
attributable to the fact that the notice of acceptance 
was prematurely given as alleged by them or to the 
fact that the payment of the $120 was not timely made 
or tendered, as suggested by them, but is attributable 
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in the main to the attitude and lack of understanding 
on the part of the defendant Penelope Papachrist Cho¬ 
tas, and in particular, her lack of desire to be bound by 
an agreement which her father and mother had made 
almost fifteen years before, and to the attitude of coun¬ 
sel who was also Co-executor of the Estate of Artemis 
Papachrist.’’ 

The appellants Marcus Borchardt and Penelope Papa¬ 
christ Chotas, refused to transfer and turn over to the ap¬ 
pellees one share of the stock of the appellant corporation, 
because of the failure of the appellees to comply with the 
provisions in Paragraph 5 of the Option Agreement, and 
there is absolutely no basis for the finding by the Trial Court 
that the refusal to transfer the one share of stock “is at¬ 
tributable in the main” to anv other reason. 

«■ 

Appellant Marcus Borchardt, one of the co-executors of 
the Estate of Artemis Papachrist, an attorney who has 
been engaged in the practice of law for a great many years, 
was general counsel for the appellant corporation (R.p. 61), 
and also served as attorney for the Estate of Artemis Papa¬ 
christ, deceased. The ruling of the Trial Court disregards 
his office as attorney, and his advising appellant Penelope 
Papachrist Chotas. He advised her in regard to the Option 
Agreement, after he examined this instrument as to the law 
applicable herein. 

The appellees did not actually pay the sum of $120 for 
the said share of stock within the thirty day period as pre¬ 
scribed by Paragraph 5 of the Option Agreement, and ap¬ 
pellant Marcus Borchardt well knew that the appellants 
therefore were not legally required to transfer said one 
share of stock, irrespective of whether formal notice was 
given to the appellants, within the prescribed period in re¬ 
gard to the exercise of the option; or whether Achilles Cat- 
sonis honestly was authorized to and actually did represent 
appellee Charles J. Demas, in the option matter; or whether 
there was consideration for said Paragraph 5. Appellant 
Marcus Borchardt advised appellant Penelope Papachrist 
Chotas as to her legal rights, and she declined to transfer 
the one share of stock on his advice. 
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It is true that appellant Penelope Papaehrist had a “lack 
of desire” to do anything: that might further any question¬ 
able acts on the part of appellee Stephen J. Demas. How¬ 
ever, there is no justification in referring to her refusal to 
transfer the one share of stock as “attributable in the main” 
to such “lack of desire” or to a “lack of understanding on 
her part”. She was specifically advised by her attorney, 
appellant Marcus Borchardt, as to her legal rights and obli¬ 
gations which were solely predicated on the laic applicable, 
and there was no “lack of understanding on her part”. 

There likewise was no justification in the Trial Court’s 
concluding that the failure to transfer the one share of stock 
was “attributable in the main” to the “attitude of counsel”, 
as he was guided entirely by the law applicable and acted 
accordingly . 

The statements made by Achilles Catsonis tending to con¬ 
tradict the testimony of appellant Marcus Borchardt, it 
would appear, were made solely for the purpose of an alibi, 
to justify his failure to have complied strictly with the terms 
and conditions of Paragraph 5 of the Option Agreement,— 
in particular, for his failure to actually have paid the $120.00 
for the one share of stock within the prescribed 30 day 
period. 

And, as heretofore stated, the statement of Mr. Catsonis 
that appellant Marcus Borchardt informed him, even be¬ 
fore appellant Marcus Borchardt had seen the option agree¬ 
ment, that “everything was timely and in order” is nothing 
short of absurd. All that appellant Marcus Borchardt stated 
with reference to the option agreement in any manner, at 
any time prior to his receipt of the letter of December 13, 
1946 from Mr. Catsonis, was that he received the letter of 
September 27,1946, from Mr. Catsonis, as heretofore stated. 
The absurdity of Mr. Catsonis’ contentions is further em¬ 
phasized by the fact that if appellant Marcus Borchardt had 
stated “everything was timely and in order”, the one share 
of stock would have been transferred forthwith, as hereto¬ 
fore stated. 
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V. CONCLUSION 

It is therefore respectfully submitted that the Court be¬ 
low erred in directing specific performance on the part of 
appellants under the terms of the so-called option under 
paragraph 5 of the agreement of July 1,1935. Xot only had 
the appellees failed to comply with the provisions as pre¬ 
scribed in this paragraph, in particular, in regard to the 
requirement to make payment of $120 within 30 days after 
the appointment of the executors of the Estate of Artemis 
Papachrist, the mother of appellant Penelope Papachrist 
Chotas, to entitle them to the one share of capital stock of 
the appellant corporation, but there was no consideration 
for such a transfer. 

And further, additional grievous errors were committed 
by the Court below in the denial of trial of certain issues 
vital to the case. 

There is no valid justification for the rulings of the Court 
below, and same should be reversed, as herein prayed for, 
with costs against appellees. 

Respectfully submitted, 

Marcus Borchardt, 
Attorney for Appellants , 

423 Homer Building 
Washington, D. C. 
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United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10,699. 


Marcus Borchardt, as Co-Executor of the Estate of Artemis 

Papachrist, deceased, 


Penelope Papachrist Chotas, Individually; as Co-Executor 
of the Estate of Artemis Papachrist, deceased: and as 
President and Director of Quick Service Laundry Com¬ 
pany, Inc., 

Quick Service Laundry Company, Inc., a corporation, 

Appellants , 
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Stephen J. Demas and Charles J. Demas, Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 
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1 Filed Aug 3 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 802-49. 

Stephen J. Demas, 5101 Massachusetts Ave., X. AY., AA’asli- 
ington, D. C. and Charles J. Demas, 1301 Massachusetts 
Ave., X. AA~., AYashington, D. C., Plaintiff's , 

v. 

(1) Marcus Borchardt, as Co-Executor of the estate of 
Artemis Papachrist, deceased, Homer Building, AYasli- 
ington, JD. C. 

(2) Penelope Papachrst Chotas, Individually, as Co-Exec- 
utor of the estate of Artemis Papachrist, deceased, and 
as a purported officer and director of the corporate 
defendant, 2720 AA'isconsin Ave., X. AA\, AYashington, 
D. C. 

(3) George Chotas, as a purported officer and director of 
the corporate defendant, 2720 AYisconsin Ave., X. AY., 
AYashington, D. C. 

(4) Quick Service Laundry Company, a corporation, 1016 
Bladensburg Road, X". E., AA'ashington, D. C. 

Defendants. 

Amended Complaint for Specific Performance 
and for an Injunction. 

1. Plaintiffs’ claim is in excess of the sum of Three Thou¬ 
sand Dollars ($3,000.00), and the jurisdiction of this Court 
is invoked under its general equity powers, Secs. 11-301 
and 11-325,1940 D. C. Code, and under 28 USC §2201. 

2. Plaintiffs are citizens of the District of Colum- 

2 bia and are shareholders of the corporate defendant; 
defendant Marcus Borchardt is co-executor of the 

estate of Artemis Papachrist, deceased; defendant Pene¬ 
lope Papachrist Chotas is co-executor of the estate of Arte- 
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mis Papachrist, deceased, and is also the residuary legatee 
under the last will and testament of the said Artemis Papa¬ 
christ, deceased, and is a purported officer and director of 
the corporate defendant; defendant George Chotas is a 
purported officer and director of the corporate defendant: 
defendant Quick Service Laundry Company is a corporation 
having its principal office and place of business at 1016 
Bladensburg Road, X.E., in the District of Columbia, where 
it is now and since about July 1, 1935 has been engaged in 
the business of conducting a laundry and linen supply 
service. 

3. Plaintiffs allege that prior to July 1, 1935, the corpo¬ 
rate defendant was duly organized for the purpose of engag¬ 
ing in the general laundry and linen supply business, with 
its principal place of business at 1016 Bladensburg Road, 
N.E., in the District of Columbia, and it had a total author¬ 
ized issue of capital stocks of 500 shares, all of which was 
issued and registered as follows: 


Plaintiff Stephen J. Demas.169 shares 

Plaintiff Charles J. Demas. 80 shares 

Angelo Papachrist.126 shares 

Artemis Papachrist.125 shares 


4. On or about July 1,1935, plaintiffs and the said Angelo 
and Artemis Papachrist, for valuable consideration, entered 
into a certain written agreement which, among other things, 
provides that in the event that the said Angelo and Artemis 
Papachrist shall die during the lifetime of plaintiff Stephen 
J. Demas, plaintiffs, within thirty days after the appoint¬ 
ment of an Executor or Administrator of the estate 
3 of the last of the said Angelo and Artemis Papa¬ 
christ to die, may purchase one share of the capital 
stock of the defendant Quick Service Laundry Company, 
owned and held by such survivor at the time of his or her 
death, for the price of $120, to the intent and purpose that 
plaintiffs, by acquiring such additional share of stock would 
thereby acquire equal control of the affairs of the defendant 
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Quick Service Laundry Company, by holding 50 per cent 
of its total authorized issued and outstanding capital stock. 

5. The said Angelo Papachrist died on or about October 
1, 1940, intestate, leaving surviving him his widow, the said 
Artemis Papachrist, and one daughter, Penelope Papachrist, 
who since such time has married, and her married name is 
Penelope Papachrist Chotas; and in the settlement of the 
estate of the said Angelo Papachrist, his widow, the said 
Artemis Papachrist received 42 shares of capital stock of 
the defendant Quick Service Laundry Company, and his 
daughter, the said Penelope Papachrist Chotas received 
84 shares of the capital stock of the said Quick Service 
Laundry Company, although such shares have never been 
registered in their names on the books of the corporation. 

6. The said Artemis Papachrist, the surviving party as 
between the said Angelo and Artemis Papachrist, parties to 
the aforesaid agreement dated July 1, 1935, died on or 
about July 24, 1946, leaving a last will and testament dated 
February 19, 1946, which was duly admitted to probate and 
record in Administration Proceeding Xo. 67,981 in this 
Court. 

7. Plaintiffs further allege that in and by her aforesaid 
will, the said Artemis Papachrist nominated and appointed 
her daughter, defendant Penelope Papachrist Chotas and 
defendant Marcus Borchardt as the Executors thereunder; 
and that they duly qualified as such Executors and gave a 
special undertaking in accordance with the applicable 
statute. 

8. Under the aforesaid will of the said Artemis 
4 Papachrist, defendant Penelope Papachrist Chotas is 
the residuary legatee; that at the time of her death 
the said Artemis Papachrist was the owner of 167 shares 
of the capital stock of the corporate defendant, although 42 
shares thereof had never been registered on the books of 
the corporation as aforesaid; and the aforesaid 167 shares 
have been distributed to defendant Penelope Papachrist 
Chotas who is the present owner and holder thereof, 
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although none of such shares have been registered in her 
name on the books of the corporation as aforesaid. 

9. On or about September 26, 1946, plaintiffs duly exer¬ 
cised the option to acquire one additional share of stock of 
the corporate defendant as provided for in the aforesaid 
agreement dated July 1, 1935, by giving due and timely 
notice thereof to defendants Penelope Papachrist Chotas 
and Marcus Borchardt, as Executors of the estate of Arte¬ 
mis Papachrist, deceased, and advised said defendants that 
they were ready to accept and pay the agreed price for such 
additional share of stock at their convenience. 

10. Thereafter defendants Penelope Papachrist Chotas 
and Marcus Borchardt, as Executors aforesaid, duly 
acknowledged that plaintiffs had fully complied with the 
aforesaid agreement dated July 1,1935, insofar as the exer¬ 
cise of such option is concerned, but expressed some doubt 
as to whether or not the agreement itself was enforcible and 
suggested that negotiations be carried on with a view of 
entering into a new agreement between the parties in inter¬ 
est; and without a waiver of their legal rights in the 
premises, plaintiffs did have some discussions about the 
matter but without avail; and defendants, as Executors 
aforesaid, have declined and refused and still decline and 
refuse to transfer and assign such additional one share of 
stock to plaintiffs, who are now, and at all times since 
September 26, 1946, have been ready, able and willing to 
complete the transaction. 

11. Plaintiffs further allege that they, and in par- 
5 tieular plaintiff Stephen J. Demas, were induced to 
become stockholders of the said corporate defendant 
by virtue of the representations and assurances given to 
them by the said Angelo and Artemis Papachrist, that in 
the event of their deaths, leaving the said Stephen J. Demas 
them surviving, plaintiffs would have an irrevocable option 
to acquire one additional share of stock so that they could 
thereby acquire equal control of the affairs of the corporate 
defendant. 
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12. Plaintiffs further allege that the corporate defendant 
is a closed corporation; that the aforesaid one share of stock 
is of unknown and not easilv ascertainable value; that the 
value of said one share of stock is not settled, but is con¬ 
tingent upon the future earnings of the corporate defendant; 
that said share of stock is not obtainable in the open market 
and is not procurable except from the defendants Penelope 
Papachrist Chotas and Marcus Borchardt, as Executors of 
the estate of Artemis Papachrist, deceased; or from defend¬ 
ant Penelope Papachrist Chotas as the residuary legatee 
under the will of Artemis Papachrist, deceased; that said 
one share of stock is of peculiar or special value to the 
plaintiffs, in that it gives them equal control of the affairs 
of the corporate defendant; and that plaintiffs are willing 
to pay the agreed purchase price of $120 for such'share of 
stock and hereby tender the same to the Court. 

13. Plaintiffs further allege that notwithstanding that 
plaintiffs are the equitable owners of the aforesaid one 
share of stock, defendant Penelope Papachrist Chotas in 
violation of the express terms of the aforesaid agreement 
dated July 1, 1935, has purported to assume control of the 
corporate defendant and the administration of all of its 
business affairs; that she caused a meeting to be called on 

or about January 21, 1949, at which time she, over 
6 the protest and objection of plaintiffs, caused a pur¬ 
ported resolution to be adopted electing herself as 
president of the corporate defendant and electing defendant 
George Chotas, who is her husband, as Vice President of 
the corporate defendant, and electing herself, her husband 
and plaintiff Stephen J. Demas as directors of the corpo¬ 
rate defendant; and that subsequent thereto defendant 
George Chotas was placed upon the payroll of the corporate 
defendant. 

14. Plaintiffs further allege that at the proposed meeting 
held January 21,1949, plaintiff Stephen J. Demas, who has 
served in the capacity of Manager of the corporate defend¬ 
ant for the past fourteen years was likewise appointed or 


designated as manager; that subsequent thereto defendant 
Penelope Papachrist Cliotas and her husband, defendant 
George Chotas, have purported to assume full control over 
and to dictate the management and operation of the corpo¬ 
rate defendant to the exclusion of the plaintiff, Stephen J. 
Demas; that they have recently fired the superintendent of 
the corporate defendant who had been employed for the 
past fifteen years and that by virtue of their arbitrary and 
dictatorial tactics employed in the management of the affairs 
of the corporate defendant, have caused its sales manager 
and one of its salesmen to resign; that the corporate affairs 
are being administered in a way contrary to the best inter¬ 
ests of the corporate defendant and the interest of the 
plaintiffs as stockholders therein and that unless relief be 
afforded by this Court the value of plaintiffs’ stock in the 
corporate defendant will be seriously impaired and their 
investment may be dissipated entirely. 

15. Plaintiffs further allege that neither defendant Pene¬ 
lope Papachrist Chotas nor her husband, defendant George 
Chotas have had any prior experience in the management 
and operation of a laundry and that neither of them is 
competent to administer the affairs of the corporate defend¬ 
ant; that notwithstanding this, plaintiffs are in- 
7 formed, believe and therefore aver, that they are 
desirous of making defendant George Chotas man¬ 
ager of the laundry; that on August 1, 1949, plaintiffs were 
served with a purported notice of a special meeting of the 
directors of the corporate defendant which is scheduled for 
August 4, 1949; and plaintiffs are informed, believe and 
therefore aver, that such meeting is being called for the 
sole and express purpose of ousting plaintiff Stephen J. 
Demas as the manager and possibly as an officer and director 
of the corporate defendant and to designate or appoint 
defendant George Chotas as manager in his place and 
stead and that such contemplated action will be detrimental 
to the best interests of plaintiffs as stockholders therein, 
and that unless this Court intervenes and enjoins and re- 
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strains defendants Penelope Papaclirist Chotas and George 
Chotas from pursuing their contemplated action, the value 
of plaintiff's stock in the corporate defendant will be seri¬ 
ously jeopardized and their investment which is substantial, 

mav be lost in its entiretv. 

• » 

16. Plaintiffs further allege that there is a controversy 
between them and the defendant Marcus Borehardt and the 
defendant Penelope Papaclirist Chotas, co-executors of the 
estate of Artemis Papaclirist, deceased, in respect to the 
ownership of the aforesaid one share of stock, and more 
specifically as to whether plaintiffs are entitled to purchase 
one additional share of the corporate defendant under the 
aforesaid agreement dated July 1, 1935; that this Court 
should enjoin and restrain the corporate defendant and its 
officers and directors from attempting to oust plaintiff 
Stephen J. Demas as manager, pending the final disposition 
of this case: and that this court should enjoin and restrain 
the defendants Penelope Papaclirist Chotas and her hus¬ 
band, the defendant George Chotas from interfering with 
plaintiff Stephen J. Demas in his administration of the 
internal affairs of the corporate defendant, as manager, 
until the rights of the plaintiffs in and to the aforesaid 
S one share of stock can be finally and fully adjudicated. 

Wherefore, the premises considered, the plaintiffs 
pray as follows: 

1. That the Court declare that the aforesaid agree- 
i ment dated July 1, 1935 is valid and enforcible. 

2. That the Court decree specific performance of the 
aforesaid agreement dated July 1, 1935, by Marcus 
Borehardt and Penelope Papaclirist Chotas, as Execu¬ 
tors of the estate of Artemis Demas, deceased, insofar 

i as it relates to the purchase by plaintiffs of one share 
of stock of the corporate defendant; or in the alterna¬ 
tive, that the defendant Penelope Papaclirist Chotas, 
as the residuary legatee under the will of Artemis Papa- 
1 clirist, deceased, and as the recipient of 167 shares of 
stock of the said Quick Service Laundry Company 
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thereunder, be required to assign, convey and turn over 
to plaintiffs one share of the stock of the corporate 
defendant, free and clear of all prior claims, liens, or 
encumbrances, upon the payment therefor of the sum 
of $120. 

3. For a restraining order and a preliminary injunc¬ 
tion enjoining the corporate defendant and its officers 
and directors, and defendants Penelope Papachrist 
Chotas and George Chotas, from attempting to remove 
plaintiff Stephen J. Demas, as Manager of the corpo¬ 
rate defendant until final hearing of this action and 
also restraining and enjoining defendants Penelope 
Papachrist Chotas and George Chotas from interfering 
with Stephen J. Demas in the conduct of the internal 
affairs of the corporate defendant in his capacity as 
Manager, pending final disposition of this action. 

4. For such other and further relief as to this 

9 Court may seem just and proper. 

Stephen J. Demas 
Charles J. Demas 
Plaintiffs 

James M. Earnest 

640 Woodward Bldg. 

Washington, D. C. 

Achilles Catsonis 

640 Woodward Bldg. 

Washington, D. C. 

Attorneys for Plaintiffs 

***••*••*• 

Answer to Amended Complaint for Specific Performance 

and for an Injunction 

10 

For Answer to the Amended Complaint for Specific 

Performance and for an Injunction, the defendants repre¬ 
sent as follows: 
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1. Defendants denv the allegations contained in Para- 
graph 1, and further answering, state that plaintiffs filed 
the present cause of action in February, 1949, and resorted 
to an abuse of process in deliberately causing a false return 
to be entered as to defendants Marcus Borchardt and Pene- 
loj^e Cliotas as “Not to be found”, without affording de¬ 
fendants an opportunity to make proper answer to the alle¬ 
gations set forth. 

2. Defendants admit the allegations contained in Para¬ 
graph 2, and state that Quick Service Laundry Company, 
prior to its incorporation on May 1,1935, was a partnership 
conducted by the late Angelo Papaehrist and the late Arte¬ 
mis Papachrist, both parents of defendant Penelope Chotas, 
as partners, trading under the firm name and title of “Quick 
Service Laundry Company”. 

3. For Answer to Paragraph 3, defendants state 
ll 1 that prior to May 1 1935. Angelo Papachrist and 
Artemis Papaehrist, both deceased, and parents of 
defendant Penelope Chotas, conducted a laundry business, 
as partners, trading under the name of “Quick Service 
Lhundry Company” in the District of Columbia, as afore¬ 
said; that the said Angelo Papachrist and Artemis Papa¬ 
christ, both deceased, sold their said business to “Quick 
Service Laundry Company”, a corporation, on or about 
June 1, 1935, and that the capital stock of said corporation 
was issued and registered as follows: 

375 shares to Angelo Papachrist, and 
125 shares to Artemis G. Papachrist; 

that at a meeting of the Board of Directors of said defendant 
corporation held on May 31, 1935, Angelo Papachrist, de¬ 
ceased, was elected President, Artemis Papachrist, de¬ 
ceased. was elected Vice President, Stephen J. Demas was 
elected Secretary and Treasurer, and Angelo Papachrist 
was employed as general manager of the business of said 
corporation, and at said meeting, plaintiff Stephen J. Demas, 
was employed as assistant general manager; that at said 
meeting, it was agreed to lease the brick building at 1016 
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Bladensburg Road, X.E. from the late Angelo Papachrist 
and the late Artemis Papachrist, owners thereof, and which 
building now belongs to defendant Penelope Papachrist, 
the lessor thereof to the defendant corporation. 

4. For answer to Paragraph 4, defendants state that on 
or about July 1,1935, a paper writing was executed between 
the late Angelo Papachrist and the Late Artemis Papachrist, 
and plaintiff Stephen J. Demas and Charles J. Demas, and 
that defendant Penelope Chotas was not a party thereto. 
Defendants deny the other allegations contained in Para¬ 
graph 4. 

5. For answer to Paragraph 5, defendants admit the alle¬ 
gations contained therein, but thev denv that 42 shares of 
capital stock of the defendant. Quick Service Laundry Com¬ 
pany, and 84 shares of capital stock of Quick Service Laun¬ 
dry Company, to which the late Artemis Papachrist, and 
defendant Penelope Chotas, respectively, were entitled to, 
and of which they became owners, had never been registered 
in their names on the books of the corporation, and de¬ 
fendants state that the entrv on the books evidencing re<ris- 
tration of said stock certificates was in the handwriting of 
plaintiff, Stephen J. Demas, as secretary. 

6. For answer to Paragraph 6, defendants admit that the 
late Artemis Papachrist, mother of defendant Penelope 

Chotas, died on or about July 24, 1946, leaving a last 
12 will and testament dated February 1, 1946, which 
was duly admitted to probate and record in Adminis¬ 
tration Proceedings No. 67981. 

7. Defendants admit the allegations contained in Para¬ 
graph 7. 

8. For answer to Paragraph 8, defendants admit that at 
the time of her death, the late Artemis Papachrist was the 
owner of 167 shares of capital stock of the corporate de¬ 
fendant and that said shares of stock have been dulv dis- 
tributed to defendant, Penelope Chotas; but deny that said 
shares of stock had never been registered on the books of 
the defendant corporation and state that said shares of 
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stock were dulv registered on the books of the defendant 
corplo ration, as the plaintiff, Stephen J. Demas well knew. 

9. Defendants denv the allegations contained in Para- 
graph 9. 

10. Defendants deny the allegations contained in Para¬ 
graph 10. 

11. Defendants denv the allegations contained in Para- 
graph 11. Further answering, defendants state that Angelo 
Papachrist and Artemis Papachrist actually started operat¬ 
ing a laundry business as partners under the trade name 
of ‘'‘Quick Service Laundry” as far back as in or about 
1920, and that on or about May 1, 1935, said Quick Service 
Laundry Company was incorporated as a corporation, and 
that neither plaintiff Stephen J. Demas nor plaintiff Charles 
J. Demas were original stockholders as aforesaid; that at 
the time the said plaintiffs became stockholders of the de¬ 
fendant corporation, plaintiff Stephen J. Demas was the 
owner of several trucks, soliciting laundry business for es¬ 
tablished plants as he had no plant of his own; that the 
Quick Service Laundry Company, owned by Angelo Papa¬ 
christ and Artemis Papachrist, both deceased, actually had 
a plant and full laundry equipment, and therefore it was 
neither necessary nor expedient to “induce” plaintiff 
Stephen J. Demas or plaintiff Charles J. Demas to become 
stockholders in the defendant corporation. 

Defendants further state that for many years Constan¬ 
tine Loukedes managed the business of the Quick Service 
Laundry Company for the late Angelo Papachrist and the 
late Artemis Papachrist, and that the late Angelo Papachrist 
also managed said business for manv vears; that when 
plaintiff Stephen J. Demas became a stockholder of the 
defendant corporation, he was employed as assistant man¬ 
ager and not as manager, and defendants state that capital 
stock of the defendant corporation was not issued simultane¬ 
ously to plaintiff Stephen J. Demas and plaintiff Charles J. 
Demas. 

Defendants further state that plaintiff Stephen J. 
13 Demas has in his possession the stock book of the 


i 
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defendant corporation with entries on the stubs of 
said book in the handwriting of plaintiff Stephen J. Demas; 
that plaintiff Stephen J. Demas is willfully withholding said 
stock book from the defendants for the purpose of depriving 
the defendants of complete proper defense to false and 
improper charges on the part of the plaintiffs concerning 
the issuance of capital stock of the defendant corporation. 

12. Defendants denv the allegations contained in Para- 
graph 12. 

13. Defendants denv the allegations contained in Para- 
graph 13, but state that after consulting with plaintiff 
Stephen J. Demas as to the day agreeable to him for an 
annual meeting of the stockholders and the Board of Direc¬ 
tors, and after plaintiff, Stephen J. Demas informed said 
defendant Penelope Chotas that January 21, 1949 was a 
satisfactory time to him for such a meeting, that she caused 
meetings of the stockholders and Board of Directors to be 
called on January 21, 1949 at the offices of the defendant 
corporation; that plaintiffs Stephen J. Demas and Charles 
J. Demas, and defendant Penelope Chotas, representing all 
of the stockholders of said defendant corporation attended 
the stockholder meeting, and that defendant Penelope Cho¬ 
tas, defendant George Chotas, and plaintiff Stephen J. 
Demas were duly elected directors of said defendant corpo¬ 
ration ; that following the meeting of the said stockholders, 
the meeting of the Board of Directors was held and de¬ 
fendant Penelope Chotas was duly elected President, de¬ 
fendant George Chotas was duly elected Vice President, 
and plaintiff Stephen J. Demas was duly elected Secretary 
and Treasurer; that prior to the decease of the late Artemis 
Papachrist, defendant Penelope Chotas was duly elected 
Vice President of the defendant corporation and serving as 
such, plaintiff Stephen J. Demas having voted for defendant 
Penelope Chotas, and upon the decease of the late Artemis 
Papachrist, defendant Penelope Chotas became Acting Pres¬ 
ident, until duly elected President of the defendant corpora¬ 
tion. 
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Defendants further state that plaintiff Stephen J. Demas 
was duly elected Manager at said meeting on January 21, 
1949, and that he exercised his vote as a Director in so vot¬ 
ing] Defendants further state that at said meeting, after 
the defendants Penelope Chotas and George Cliotas raised 
some question as to the proper administration of the affairs 
of the defendant corporation on the part of plaintiff, 
Stephen J. Demas, especially since the decease of the late 
Artemis Papachrist in 1940, a resolution was passed unani¬ 
mously. on which resolution defendants Penelope Chotas 
and George Chotas and plaintiff Stephen J. Demas 
14 voted, to authorize an audit of the affairs of the de- 
fendant corporation to be undertaken by the account¬ 
ing firm of G. P. Graham and Company. 

14. Defendants denv the allegations contained in Para- 
graph 14. Further answering said Paragraph, the defen¬ 
dants state that after the employment of George Chotas by 
the defendant corporation on or about January 1, 1949, 
certain irregularities on the part of plaintiff Stephen J. 
Demas and his chief assistant Frank Maroules became ap¬ 
parent: that the defendant Penelope Chotas as President 
of the defendant corporation caused the said Frank 
Maroules to server connections with the defendant corpora¬ 
tion because of questionable conduct involving his integrity; 
that early in 1949, plaintiff Stephen J. Demas approached 
defendant George Chotas and suggested that the inven¬ 
tories of the defendant corporation should be falsified and 
th£ corporation thereby would be in a position to submit a 
false corporation income tax return. 

Defendants state that the corporation income tax return 
for 1948 of the defendant corporation, based upon informa¬ 
tion submitted to the accountant who prepared the return, 
by plaintiff Stephen J. Demas, reports a loss in the opera¬ 
tions of the corporation in an amount of $1,119.70; that the 
audit report of G. P. Graham and Company, Certified Pub¬ 
lic Accountants, of the defendant corporation for the year 
ending December 31, 1948, was submitted on May 19, 1949, 



and that this report shows over $6,000.00 in cash had not 
been accounted for. In this connection, the said audit re¬ 
port containing the following: 

The charges for bundle laundry compared with cash re¬ 
ceipts for the calendar year 194S indicate “rather conclu¬ 
sively that the cash recorded on the cash records for the 
year 1948 as received from bundle laundry amounting to 
$12,980.92 is less than these cash receipts should have been 
to at least the extent of $6,000.00, while for the first two 
months of 1949, (defendant George Chotas having been 
employed by the defendant corporation on or about Janu¬ 
ary 1, 1949) during most of which time the cash from this 
source was being accounted for daily, the cash receipts as 
recorded on the cash reports was running in excess of the 
total charges recorded on the register of laundry tickets 
issued and the charges therefore.’’ 

The audit report, in commenting on the amount of cash 
unaccounted for, states, “These moneys are placed in a 
cash register, and throughout the year 1948 this cash col¬ 
lected during the week was turned over by the general man¬ 
ager of the company to the bookeeper at the close of each 
week and recorded at that time on the cash book in 
15 one sum. We find no records of dailv or weeklv reg- 
ister readings. We find no cash register tapes for 
any receipts during the year 1948. The only records of this 
cash are the entries made each week of the one sum recorded 
by the bookkeeper on the cash book at that time.’’ 

Defendants further state that plaintiff, Stephen J. Demas, 
in 1949, opened a dry cleaning business at the offices and 
plant of the defendant corporation, using the trade term of 
“Quick Service’’, without the knowledge or consent of the 
defendant corporation or its Board of Directors; that in this 
connection the plaintiff, Stephen J. Demas, had a cash regis¬ 
ter purported to be for the use of his personal dry cleaning 
business along side of the cash register in which all receipts 
of the defendant corporation, Quick Service Laundry Com¬ 
pany, Inc., should have been placed and registered; that the 
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plaintiff, Stephen J. Demas, has been unable to satisfactorily 
explain the shortage in receipts amounting to over $6,000.00 
for the rear 1948. 

Defendants further state that they also learned of activ¬ 
ities on the part of plaintiff Stephen J. Demas resulting in 
the loss of patronage in the business of the defendant 
corporation. 

Further answering, defendants state because of the mis¬ 
management of the conduct of the business of the defendant 
corporation by the plaintiff Stephen J. Demas, as aforesaid; 
the fact that Stephen J. Demas had opened a dry cleaning 
business at the offices and plant of the defendant corpora¬ 
tion and using the trade term therewith of “Quick Service”, 
without the knowledge or consent of the defendant corpora¬ 
tion or its Board of Directors; as aforesaid; the fact that 
plaintiff Stephen J. Demas had been unable to satisfactorily 
explain the shortage in receipts amounting to over $6,000.00 
for the year 194S as aforesaid; and the general activities 
of the plaintiff Stephen J. Demas prejudicial to the best 
interests of the defendant corporation, caused the defendant 
Penelope Chotas to enter into negotiations for the purchase 
of the shares of capital stock and interest of both plaintiffs, 
Stephen J. Demas and Charles J. Demas, with the under¬ 
standing that the plaintiff Stephen J. Demas would also 
sever all possible connections with the defendant corpora¬ 
tion. that these negotiations were abruptly terminated by the 
plaintiffs upon the insistence by the defendants that the pro- 
pbsed argreement for the purchase and sale of said capital 
stock contain a penalty clause in an amount of $25,000.00, 
guaranteeing faithful performance of the terms of the 
proposed agreement by the plaintiffs Stephen J. 
16 Demas and Charles J. Demas with the specific under¬ 
standing that the plaintiffs would refrain from solicit¬ 
ing any of the customers of the defendant corporation at 
any time in the future, and would not engage in competitive 
laundry or linen supply business for a period of five years 
from the date of the proposed agreement. 
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15. Defendants deny the allegations contained in Para¬ 
graph 16. Further answering, defendants state that there 
is no basis for the allegation of plaintiffs that they are 
“informed, believe, and therefore aver that they (defend¬ 
ants) are desirous of making defendant George Cliotas 
manager of the laundry”. Defendants state that they are 
anxious to replace the plaintiff, Stephen J. Demas as 
manager of the laundry, by a fully qualified, efficient, and 
trustworthy individual who would serve the interests of 
the defendant corporation to far better advantage than the 
plaintiff Stephen J. Demas has done and is doing, and that 
there is no question but that such replacement of plaintiff 
Stephen J. Demas by such an individual as manager defin¬ 
itely would be to the best interests of the stockholders 
therein as well as the defendant corporation. 

Defendants further state that because of the mismanage- 
ment of the affairs of the defendant corporation by the 
plaintiff Stephen J. Demas as aforesaid and of the question¬ 
able integrity of said plaintiff Stephen J. Demas as afore¬ 
said, defendant Penelope Cliotas entered into negotiations 
with plaintiffs, Stephen J. Demas and Charles J. Demas for 
the acquisition of their interests, immediately after the 
report of G. P. Graham and Company, Certified Public 
Accountants, was submitted on May 19, 1949, as aforesaid; 
that in connection with proposals and counterproposals sub¬ 
mitted in June, 1949, defendants learned for the first time 
that the original complaint in the present suit had been filed 
by the plaintiffs in February, 1949, when plaintiffs repre¬ 
sented that as part of the consideration for the sale of the 
shares of stock and all of the interests of plaintiffs Stephen 
J. Demas and Charles J. Demas, in the defendant corpora¬ 
tion, to defendant Penelope Cliotas, the plaintiffs would file 
a praecipe in Court dismissing the case filed in February, 
1949 by the plaintiffs against the defendants as aforesaid, 
and that it would not be necessary for the defendants to do 
anything further in said case. The defendants learned, how¬ 
ever, through the Office of the United States Marshal that 
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no attempt whatsoever was made to serve papers on de¬ 
fendants Marcus Borchardt and Penelope Chotas, and that 
the plaintiffs requested the Office of the United States 
17 Marshal to make a return as to defendant Marcus 
Borchardt and defendant Penelope Chotas as “not to 
be found", notwithstanding the fact that Penelope Chotas is 
occupying the same premises previously occupied by her 
late mother, Artemis Papachrist, as plaintiffs well knew, 
and notwithstanding the fact that defendant Marcus Bor¬ 
chardt had been in his office during every week day after the 
filing of the original complaint until the return was made 
“not to be found" as aforesaid, and that no attempt what¬ 
soever was made to serve either defendant, which fact cer¬ 
tainly constitutes an abuse of process as to warrant the 
dismissal of the present case without regard to the other 
defenses set forth herein. 

Defendants further state that during the period of these 
negotiations there was considerable friction between em¬ 
ployees of the defendant corporation and plaintiff Stephen 
J. Demas and that during the said period of negotiations 
customers of the defendant corporation were discontinuing 
their connection with the defendant corporation because of 
the actions and attitude of the plaintiff Stephen J. Demas. 
and that instead of having formal action taken as to the 
removal of plaintiff Stephen J. Demas, by the defendants, 
plaintiff Stephen J. Demas agreed to remain away from the 
plant unless specifically called upon for any matter by the 
defendants. 

Defendants state that plaintiff Stephen J. Demas did not 
thereafter conduct any of the business of the defendant 
corporation until on or about August 1, 1949, when the de¬ 
fendants insisted on a penalty clause in the proposed agree¬ 
ment for the purchase and sale of the stock and interests in 
said defendant corporation between defendant Penelope 
Chotas and plaintiffs Stephen J. Demas and Charles J. 
Demas, in an amount of $25,000.00, guaranteeing faithful 
performance on the part of the plaintiffs of the terms of the 
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proposed agreement as aforesaid; that plaintiffs refused 
to subscribe to such a penalty clause as aforesaid, and prac¬ 
tically simultaneously with the rejection of the proposed 
agreement providing for a penalty clause as aforesaid, the 
plaintiffs applied to this Court for a temporary restraining 
order against seeking the removal of plaintiff Stephen J. 
Demas as manager of the defendant corporation. 

Defendants state that they should not be required to con¬ 
tinue to maintain as manager of the defendant corporation 

a man whose actions have definitelv demonstrated that he 

•> 

is not fit or proper to continue in the office of manager in 
the business of the defendant corporation. 

18 16. For answer to Paragraph 16, defendants admit 

that the plaintiffs have raised a controversy with the 
defendants Marcus Borchardt and Penelope Chotas as co¬ 
executors of the estate of Artemis Papachrist, deceased, in 
regard to the ownership of one share of capital stock, validly 
owned and held by defendant Penelope Chotas, and state 
that there has been no valid consideration nor is there any 
valid consideration for the transfer of said share of stock 
by defendant Penelope Chotas to plaintiffs Stephen J. 
Demas and Charles J. Demas. 

Further answering, defendants state that the facts in¬ 
volved herein do not warrant a restraining on “the corporate 
defendant and its officers and directors from attempting to 
oust Stephen J. Demas as manager, pending the final dis¬ 
position of this cause’’, and further state that the actions 
and activities of the plaintiff Stephen J. Demas, detrimental 
to the interests of the defendant corporation, would defin¬ 
itely warrant the removal of plaintiff Stephen J. Demas as 
manager and an employee of the defendant corporation. 

Defendants further state that the question as to whether 
plaintiff Stephen J. Demas should or should not be removed 
as manager of the defendant corporation because of his 
mismanagement and indifference in no wise affects the 
question raised by the plaintiffs as to the ownership of one 
share of stock at present validly owned and held by the 
defendant Penelope Chotas. 
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Wherefore, premises considered, defendants pray 
that the amended complaint for specific performance and 
for an injunction be dismissed with costs against the plaint¬ 
iffs, and that any restraining order against the defendants, 
enjoining them from the removal of Stephen J. Demas as 
manager and employee of the defendant corporation be 
discharged. 

Marcus Borchardt, as co-executor 
of estate of Artemis Papachrist, 
deceased 

Penelope Papachrist Chotas, indi¬ 
vidually, as co-executor of the 
estate of Artemis Papachrist, de¬ 
ceased, and as President and di¬ 
rector and stockholder of Quick 
Service Laundry Company, Inc. 

George Chotas, Vice President and 
Director of Quick Service Laun¬ 
dry Company, Inc. 

Quick Service Laundry 

Company, Inc. 

Bv Penelope Papachrist Chotas, 
President 

Marcus Borchardt 
Attorney for Defendants 
423 Homer Bldg., Wash., D. C. 

• * • • • • , • • • • 

20 Pretrial Proceedings 

Statement of Nature of Case: Suit for specific per¬ 
formance of a contract between plaintiffs on the one hand 
and Angelo Artemis Papachrist, on the other hand. Plain¬ 
tiffs claim that the written option provided, in the event 
plaintiff, Stephen Demas, should outlive both Angelo and 
Artemis Papachrist, both plaintiffs, within the 30 days after 
the appoint of an executor for the surviving Papachrist, 
would have the option to purchase one share of capital 
stock of Quick Service Laundry. By this purchase plaintiffs 
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would acquire 50% stock in the corporation. Plaintiffs claim 
the option was executed in writing by their duly authorized 
agent, one, Achilles Catsonis, on September 26, 1946, after 
the death of Artemis Papaclirist, survivor of the two Papa- 
christs; that said option was executed within 30 days after 
the appointment of an executor which occurred on October 
10, 1946; that defendant executors have refused to transfer 
the one share of stock. 

Plaintiffs make no claim for permanent injunction for 
removal of Stephen Demas, General Manager of Quick 
Service Laundry. 

Defendants maintain, first, there was no valid considera¬ 
tion for the granting of the option by written agreement of 
July 1,1935, since the true purpose of the agreement was to 
preclude the parties to the agreement from selling to third 
parties without affording the parties to the agreement the 
right to purchase such stock. At Pretrial it appearing that 
this claim is not a valid claim of lack of consideration 
21 this defense is stricken. Second, that there was no 
compliance with the agreement of July 1, 1935 in the 
exercise of the option, because said option was not exer¬ 
cised within 30 days but if exercised at all, the exercise was 
before the appointment of the personal representative and 
further, there was no tender of the amount to be paid under 
the option until after the expiration of the option; also that 
Achilles Catsonis was not the attorney or agent duly author¬ 
ized to act in behalf of Charles Demas at the time he pur¬ 
ported to exercise the option. Three, plaintiffs may not main¬ 
tain this action because they did not file proof of claim 
against the estate of Artemis Papaclirist before they filed 
suit. Four, plaintiffs, Stephen Demas, does not come into 
equity with clean hands; (a) because as manager of the 
Quick Service Laundry Co. he failed to account for some 
$6,000.00 during the year 1948; (b) that he has withheld 
stock books and minute entries of the corporation from one 
of the defendants, Penelope Papaclirist. As against both 
plaintiffs, defendant maintains they are not entitled to 
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relief for making false representations as to service in this 
suit. 

Stipulations : 

Parties stipulate that certain certified copy of a Certifi¬ 
cate of Incorporation, initialed by the Court, may be re¬ 
ceived in evidence without formal proof. 

In regard to the defenses other than the agency of Cat- 
sonis and the exercise of the opiton within the period stated, 
counsel for plaintiffs, within 5 days may elect either to 
move to strike these issues from consideration of the trial 
judge or submit them for his particular consideration. 

James M. Earauil 
Attorney for Plaintiffs 

Marcus Borchardt 
Attorney for Defendants 

Date: December 13, 1949 

Bolitha J. Laws 
Pretrial Judge 

• ••••••••• 

26 Filed February 14, 1950 

Order Striking Certain Defenses from Pre-Trial Order 

This cause coming on to be further heard upon plaintiffs’ 
motion to strike Defenses Nos. 3, 4(a) and 4(b) from the 
Pre-Trial Order entered herein on December 13,1949, plain¬ 
tiffs’ memorandum of points and authorities in support 
thereof, defendants’ memorandum of points and authorities 
in opposition thereto, and oral argument of counsel repre¬ 
senting the respective parties; wherefore, upon considera¬ 
tion thereof, it is by the Court this 14th day of February, 
1950, 

Ordered, That plaintiffs’ motion to strike Defenses Nos. 
3, 4(a) and 4(b) in the Pre-Trial Order entered herein on 
December 13,1949, be, and the same hereby is, granted; and 
it is further 
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Ordered, That Defenses Nos. 3, 4(a) and 4(b) in the Pre- 
Trial Order entered herein on December 13, 1949, be, and 

► i the same hereby are, stricken; and that the said Pre-Trial 

i Order entered herein on December 13,1949, shall be deemed 

and considered as having been amended accordingly. 

Bolitha J. Laws 
Judge 

*■ •**•**##•• 

27 Filed March 3, 1950 

^ Findings of Fact and Conclusions of Law 

This cause came on to be heard at this term upon the 
i, pleadings, the testimony, and the argument of counsel, 

whereupon the Court, this 13th day of March, 1950, enters 
the following: 

r FINDINGS OF FACT 

1. On July 1, 1935, one Angelo Papaclirist and Artemis 

► Papaclirist, his wife, as parties of the first part , entered 
into a written agreement with plaintiffs, as parties of the 

i second part, which recites that the parties are collectively 

the owners of 500 shares of the capital stock of defendant 

► Quick Service Laundry, being its total authorized issue, 
provides that the Papachrists and the Demases, respectively, 

i shall have an exclusive option to purchase the others com¬ 

bined stock holdings in said corporation, subject to certain 
i terms and conditions therein more specifically set forth; and 

! Paragraph 5 thereof provides as follows: 

“5. That if both parties of the first part shall die 
during the lifetime of Stephen J. Demas, one of the 
■>' parties of the second part, then and in that event the 

said parties of the second part may, within thirty days 
after the appointment of an executor or administrator 
k i of the estate of the last decedent of the parties of the 

first part, exercise the option hereby granted to the 
! extent of the purchase of one share of said cap- 

28 ital stock for the price of One Hundred and 
i i Twenty ($120.) Dollars, payable in cash, to the 


intent and purpose of the said portion of the second 
part would, by acquiring 1 said share of stock, thereby 
acquire equal control of the affairs of the corporation 
by holding fifty per centum of said capital stock.” 

2. The said Angeo Papachrist died on October 1, 1940, 
intestate, leaving him surviving the said Atemis Papachrist, 
his widow, and one daughter, Penelope Papachrist, who 
since such time has married and her married name is Pene¬ 
lope Papchrist Chotos, one of the named party defendants 
herein. 

3. The said Artemis Papachrist died on July 24, 1946, 
leaving a last will and testament dated February 19, 1946, 
which has been duly admitted to probate and record in this 
Court, being Administration Proceeding No. 67,981; and in 
and by her aforesaid will, the said Artemis Papachrist 
nominated and appointed defendants Marcus Borchardt and 
Penelope Papachrist Chotas as co-executors of her estate. 

4. Letters Testamentary on the estate of the said Artemis 
Papachrist were granted by this Court to defendants Mar¬ 
cus Borchardt and Penelope Papachrist Chotas on October 

I, 1946, and they duly qualified as such co-executors on 
October 10, 1946, by giving a special undertaking in com¬ 
pliance with the statute in such case made and provided. 

5. Defendant Penelope Papachrist Chotas is the residuary 
legatee under the aforesaid will of her late mother, Artemis 
Papachrist: and in the administration of her father’s estate, 
the aforesaid Angelo Papachrist, there was distributed to 
her 84 shares of the capital stock of defendant Quick 
Service Laundry Company; and in the administration of 
her mother’s estate, the aforesaid Artemis Papachrist, there 
was distributed to her 167 shares of the capital stock of 

defendant Quick Service Laundry Company, and she 
29 is therefore, the owner and holder of 251 shares of the 
capital stock of defendant Quick Service Laundry 
Company. 

6. Prior to September 27, 1946, both plaintiffs, Stephen 

J. Demas and Charles J. Demas, employed and retained 
Achilles Catsonis, a practicing attorney in the District of 
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Columbia, to represent them in the exercise of the option 
accorded them in and by Paragraph 5 of the aforesaid agree¬ 
ment dated July 1, 1935, and to thereby acquire one share 
of the capital stock of defendant Quick Service Laundry 
Company; and on September 27, 1946, the said Achilles 
Catsonis, in pursuance of such employment and acting for 
and on behalf of both plaintiffs, wrote a letter to defendant 
Marcus Borchardt, Esquire, one of the Executors of the 
estate of Artemis Papachrist, reading as follows: 

“We are informed that you are one of the executors 
of the will of the late Artemis Papachrist. 

You probably have found among the papers of the 
decedent a certain option agreement dated July 1,1935, 
between Angelo Papachrist and Artemis Papachrist, 
on the one hand and Stephen J. Demas and Dr. Charles 
J. Demas, on the other, under the terms of which the 
Demas’ have the option of purchasing one share of 
stock of the Quick Service Laundry in order to equalize 
their holdings with the Papachrists, in the event 
Stephen J. Demas survived both of the Papachrists. 

The Papachrists referred to in said Agreement hav¬ 
ing predeceased Stephen J. Demas and the said Demas’ 
desiring to exercise said option to purchase one share, 
do herebv notifv vou and vour coexecutor, through vou, 
that they are ready to accept and pay the agreed price 
for said one share at your convenience. 

My new ’phone number, in the event you wish to call 
me, is District 2712. 

7. Defendant Penelope Papachrist Chotas was generally 
familiar with the aforesaid agreement dated July 1, 1935 
prior to the death of her mother, the said Artemis Papa¬ 
christ; and after the aforesaid letter of September 27, 1946 
was written, she had certain oral conversations with 
30 plaintiff Stephen J. Demas, in which she acknowl¬ 
edged to him that she was familiar with both the 
said agreement and said letter; that she was busy with the 
affairs of the estate of her mother and the procurement of 
the necessary bond, but that in due course, he and his 
brother would receive the one share of stock in question. 
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8. The said Achilles Catsonis did not receive a reply to 
his aforesaid letter of September 27, 1946, and on or about 
November 25, 1946, he called defendant Marcus Borchardt 
on the telephone, who acknowledged and represented to him 
that he had received said letter; that the notice in respect 
of the exercise of the option accorded plaintiffs in Para¬ 
graph 5 of the aforesaid agreement had been timely given; 
that the option had therefore been duly exercised; and that 
he had requested his co-executor to get together all of the 
papers in the estate of the said Artemis Papachrist so that 
all of the pending matters could be settled together. 

9. Inasmuch as he did not hear from defendant Marcus 
Borchardt further the said Achilles Catsonis addressed a 
letter to defendant Marcus Borchardt on December 13,1946, 
reading as follows: 

“I am wondering whether you have been able to get 
together all the information you needed in order to 
proceed in the matter of the Papachrist estate.” 

10. Defendant Marcus Borchardt did not reply to the 
aforesaid letter of December 13, 1946, with the result that 
the said Achilles Catsonis called him and arranged for a 
conference with him which was held January 29, 1947. At 
this conference defendant Marcus Borchardt for the first 
time stated to the said Achilles Catsonis that the aforesaid 
agreement of July 1, 1935 was ambiguous and could not be 
sustained in a court of law; and apparently for these alleged 

reasons, refused to abide by said agreement. 

31 11. On February 5,1947, the said Achilles Catsonis, 

on behalf of both plaintiffs, wrote a letter to defend¬ 
ants Marcus Borchardt and Penelope Papachrist Chotas, re¬ 
affirming the position asserted by plaintiffs in the aforesaid 
letter of September 27, 1946, and enclosed a check payable 
to the joint order of said co-executors in the amount of $120 
which reads in part as follows: 

‘‘Following the discussion I had with Mr. Borchardt 
on January 29,1 discussed with Mr. S. Demas the agree¬ 
ments of June 29 and July 1,1935 between the Demas’ 
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and the Papachrists, and hereby wish to inform you as 
follows: 

That on behalf of his brother, Dr. Charles J. Demas, 
and himself, Stephen J. Demas, hereby reaffirms his 
position contained in his letter of September 27, 1946, 
to Mr. Borchardt, and hereby enclosed his check pay¬ 
able to the two of you as executors of the will of Ar¬ 
temis Papachrist in the amount of $120 for one share 
of stock in the Quick Service Laundry to be issued to 
them under the terms of said agreements. The intention 
and the language of the parties is clear and we feel 
that no further delay is justified in carrying out the 
terms of said agreement. AVe sincerely hope, therefore, 
that you will find it possible to issue one share of the 
stock of the Quick Service Laundry to Stephen J. 
Demas and Dr. Charles J. Demas within the next few 
days.” 

12. On February 10, 1947 defendant Marcus Borchardt, 
in reply to the aforesaid letter of Achilles Catsonis, dated 
February 5, 1947, wrote a letter in which he returned the 
check in the amount of $120 without making any objection 
to this form of tender, and stated in part as follows: 

“Frankly, I am convinced that the agreement, in 
question, could not be sustained in a court of law, but 
in the interest of harmony between Mr. Demas and Miss 
Papachrist, I suggested that a new agreement be en¬ 
tered into, — less ambiguous, legal and practicable.” 

13. The aforesaid agreement of July 1, 1935, and in par¬ 
ticular Paragraph 5 thereof, is a valid and subsisting 

agreement. 

32 14. On September 27, 1946, Achilles Catsonis was 

both agent and counsel for both plaintiffs in respect 
of their exercising the option accorded them in and by 
Paragraph 5 of the aforesaid agreement and his authority 
so to act has never been revoked. 

15. The option accorded plaintiffs in and by Paragraph 
5 of the aforesaid agreement, whereby they could acquire 
one share of stock of defendant Quick Service Laundry Com- 
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pany, was duly exercised for and on behalf of both plaintiffs 
in and by the aforesaid letter of September 27, 1946. 

16. The refusal of defendants Marcus Borchardt and 
Penelope Papachrist Chotas to recognize plaintiff’s afore¬ 
said Exercise of the aforesaid option accorded them in Para¬ 
graph 5 of the aforesaid agreement is not attributable to 
the fact that the notice of acceptance was prematurely given 
as alleged by them or to the fact that the payment of the 
$120 was not time made or tendered, as suggested by them, 
but is attributable in the main to the attitude and lack of 
understanding on the part of defendant Penelope Papa¬ 
christ Chotas, and in particular, her lack of desire to be 
bound bv an agreement which her father and mother had 
made almost fifteen years before, and to the attitude of 
counsel who was also Co-Executor of the estate of Artemis 
Papachrist. 

CONCLUSIONS OF LAW 

1. The aforesaid agreement between Angelo Papachrist 
and Artemis Papachrist, as parties of the first part, and 
plaintiffs, Stephen J. Demas and Charles J. Demas, and in 
particular, Paragraph 5 thereof, is a valid, subsisting and 
enforceable agreement. 

33 2. The aforesaid agreement, and in particular. 

Paragraph 5 thereof, is binding upon defendants 
Marcus Borchardt and Penelope Papachrist Chotas, as Co- 
Executors of the estate of Artemis Papachrist, and as well, 
upon Penelope Papachrist Chotas individually, and as the 
residuary devisee under the last will and testament of 
Artemis Papachrist. 

3. It is wholly immaterial that the aforesaid letter so ex¬ 
ercising said option was dated September 27,1946, whereas 
defendants Marcus Borchardt and Penelope Papachrist 
Chotas were not appointed as co-executors of the estate of 
Artemis Papachrist until October 1, 1946, in that the words 
“within 30 days after the appointment of an executor or 
administrator,” fixed only the limit beyond which the notice 
in respect of the exercise of the option could not be given 
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and does not fix the first point of time at which it may be 
given. 

4. Plaintiffs have seasonably exercised the option to ac¬ 
quire one share of the capital stock of defendant Quick 
Service Laundry Company, accorded them in and by Para¬ 
graph 5 of the aforesaid agreement, in that their notice of 
acceptance evidenced by the aforesaid letter of September 
27, 1946 converted it into a bilateral contract, binding alike 
on all parties, and payment of the agreed price of $120 was 
a mere act of performance. 

5. Tender of payment of the sum of $120 was not made a 
condition precedent to acceptance of the option accorded 
plaintiffs in and by Paragraph 5 of the aforesaid agreement, 
and it, therefore, was unnecessary for plaintiffs to make a 
tender of payment of $120 at the time that notice of accept¬ 
ance of the option was given on September 27,1946, or with¬ 
in thirty days after defendants Marcus Borchardt and 
Penelope Papachrist Chotas were appointed co-executors of 

the estate of Artemis Papachrist, deceased. 

34 6. If a tender were a prerequisite to a valid exer¬ 

cise of the aforesaid option, plaintiff’s failure so to 
do was execused since they were led into a false sense of 
security by the acts and conduct of the co-executors of the 
estate of Artemis Papachrist; and such tender, under the 
circumstances existing, would have been an idle ceremony. 

7. Plaintiffs made a valid tender of the $120 required in 
and by Paragraph 5 of the aforesaid agreement in the afore¬ 
said letter dated February 5, 1947 and since neither de¬ 
fendant Marcus Borchardt nor Penelope Papachrist Chotas 
objected to such tender on the ground that it was in the 
form of a check they can not now be heard to complain that 
such tender was insufficient. 

8. Plaintiffs are entitled to have Paragraph 5 of the afore¬ 
said agreement specifically performed by defendants Mar¬ 
cus Borchardt and Penelope Papachrist Chotas, as Co- 
Executors of the estate of Artemis Papachrist, deceased, 
conditioned upon their payment of the agreed purchase 
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pri<^e of $120; and if necessary, for such purpose, to also 
have defendant Penelope Papachrist Chotas, individually, 
and as the residuary devisee under the last will and testa¬ 
ment of Artemis Papachrist, deliver to herself and defend¬ 
ant Marcus Borchardt, as Co-Executors of the estate of 
Artemis Papachrist, as Co-Executors of the estate of 
Artemis Papachrist, one share of capital stock of the cor¬ 
porate defendant, fully paid and non-assessible, and free 
and clear of all other claims and demands. 

9. Plaintiffs are entitled to have one share of the capital 
stock of defendant Quick Service Laundry Company, trans¬ 
ferred to them as tenants in common, registered in their 
names as such on the books of defendant Quick Service 
Laundry Company, and to have a certificate evidencing such 
ownership and registration, delivered to them. 

35 10. That inasmuch as plaintiffs did not seek any 
further relief against defendant. George Chotas at the 

final hearing, the action as to him must be dismissed. 

Matthew F. McGuire, 

Judge. 

• ••••••••» 

36 Filed Mar 13 1950 

Final Judgment for Specific Performance 

This cause coming on to be heard on the merits, and the 
Court having heard the evidence and argument of counsel, 
and having separately made and entered herein its findings 
of facts and conclusions of law thereon; wherefore, upon 
consideration thereof, it is by the Court this 13th day of 
March, 1950, 

Adjudged, Ordered and Decreed as follows: 

1. The written contract between Angelo Papachrist and 
Artemis Papachrist, both now deceased, and plaintiffs 
Stephen J. Demas and Charles J. Demas, dated July 1,1935, 
and in particular Paragraph 5 thereof, is a valid, subsisting 
and enforceable agreement. 
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2. The aforesaid agreement, and in particular, Paragraph 
5 thereof, is binding upon defendants Marcus Borchardt and 
Penelope Papachrist Chotas, as Co-Executors of the estate 
of Artemis Papachrist, deceased; and as well upon defend¬ 
ant Penelope Papachrist Chotas, individually and as the re¬ 
siduary devisee under the last will and testament of Artemis 
Papachrist, deceased. 

3. Plaintiffs have duly and validly exercised the option 
accorded them in and by Paragraph 5 of the aforesaid 
agreement to acquire one share of capital stock of defend¬ 
ant Quick Service Laundry Company. 

37 4. Plaintiffs, under and by virtue of their exercise 

of the option accorded them in and by Paragraph 5 
of the aforesaid agreement, ar eentitled to have one share 
of the capital stock of defendant Quick Service Laundry 
Company, free and clear of any and all claims of defend¬ 
ants Marcus Borchardt and Penelope Papachrist Chotas, as 
Co-Executors of the Estate of Artemis Papachrist, and as 
well, defendant Penelope Papachrist Chotas, individually, 
and as the residuary devisee under the last will and testa¬ 
ment of Artemis Papachrist, deceased. 

5. That defendants Marcus Borchardt and Penelope Papa¬ 
christ Chotas, as Co-Executors of the estate of Artemis 
Papachrist, deceased, be and they hereby are directed and 
required to specifically perform Paragraph 5 of the afore¬ 
said agreement by assigning, conveying and delivering to 
plaintiffs Stephen J. Demas and Charles J. Demas, as ten¬ 
ants in common, a certificate for one share of the capital 
stock of defendant Quick Service Laundry Company, pro¬ 
vided, however, that either before or simultaneously with 
the delivery thereof, plaintiffs shall pay to said defendants 
as Co-Executors as aforesaid, the sum of $120; and for such 
purpose, if the same shall be or become necessary, that 
defendant Penelope Papachrist Chotas, individually and as 
the residuary devisee under the last will and testament of 
Artemis Papachrist, deceased, be, and she hereby is, di¬ 
rected and required to deliver to herself and defendant 


Marcus Borchardt, as Co-Executors of the estate of Artemis 
Papachrist, deceased, a certificate evidencing one share of 
capital stock of defendant Quick Service Laundry Com¬ 
pany, duly endorsed in blank in negotiable form, fully paid 
and non-assessible and free and clear of all other claims 
and demands. 

6. That defendant Quick Service Laundry Company, upon 
presentation of the certificate provided for in the preceding 
paragraph hereof be, and it hereby is directed and required 

to cause such certificate to be registered on its books 
3S in the names of plaintiffs Stephen J. Demas, and 
Charles J. Demas, as tenants in common, and to forth¬ 
with issue and deliver to plaintiffs a certificate evidencing 
such ownership and registration of one share of stock, fully 
paid and non-assessible. 

7. That this action as to defendant George Chotas be, and 
the same hereby is, dismissed. 

Matthew F. McGuire, 

Judge. 

• ••••••••• 

47 Filed Jun 26 1950 

Statement of Evidence 

Be it known that the above-entitled cause came on for 
hearing before Judge Matthew F. McGuire, holding Civil 
Court of the United States District Court for the District of 
Columbia, on, to wit, February 17 and 20, 1950. 

Thereupon, the following evidence was adduced: 

Thereupon an option agreement dated July 1, 1935 be¬ 
tween Angelo Papachrist and Artemis Papachrist, as par¬ 
ties of the first part, and Stephen J. Demas and Charles J. 
Demas, as parties of the second part, was offered and re¬ 
ceived in evidence of Plaintiffs’ Exhibit No. 1 (p. 17). 

Thereupon, a Petition for Probate of the will of Artemis 
Papachrist and for issue of Letters Testamentary filed in 
this Court on September 24, 1946, in Administration No. 
67981, and Order for Probate and for Letters Testamentary, 


with special bond undertaking, dated October 10, 1946, was 
offered and received in evidence as Plaintiffs’ Exhibit Xo. 2 
(p-18). 

Thereupon, Marcus Borchardt was called as a wit¬ 
ness on behalf of the plaintiffs, and upon being duly sworn, 
testified that he is co-executor of the Estate of Artemis 
Papachrist; that he received a letter dated September 27, 
1946 addressed to him and signed by Achilles Catsonis; that 
this letter provided for a copy for Artemis Papachrist, the 
decedent, which letter was offered and received in evidence 
as Plaintiffs’ Exhibit Xo. 3 (p. 19). 

Witness testified that he did not reply to said letter. In 
answer to question as to whether witness replied by tele¬ 
phone, he stated that some time thereafter, Mr. Catsonis 
called him, and witness informed the latter that he was 
unfamiliar with some of the details pertaining to the estate, 
but that he naturally intended getting all papers and rec¬ 
ords together in said proceeding; but witness stated 
48 that he made no statement “of accepting this” at 
that time in any shape or form, but did acknowledge 
having received said communication; that he recalled a tele¬ 
phone conversation with Mr. Catsonis some months there¬ 
after and was of the recollection that it was some time in 
December of 1946 or early in 1947; that during the first 
conversation he had with Mr. Catsonis after receiving the 
letter dated September 27, 1946, he acknowledged that he 
had received this communication; that in answer to question 
as to whether he made any objection insofar as the exercise 
of the option was concerned, witness stated that he never 
saw the option agreement at the time that letter was written, 
and did not see it until the latter part of 1946, when he got 
it from a mass of miscellaneous papers. 

Thereupon the following occurred: 

“Q. I ask you specifically, around November 25 if you 
didn’t have a telephone conversation with Mr. Catsonis in 
which he stated, and in which you stated—A. What date 
was that? 
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Q. November 25, 1946, in which you stated that you had 
received the latter and you had asked Mrs. Chotas to get 
together all the papers in her mother’s estate so that the 
matter might be all handled and considered together. 
Didn’t vou tell him that in substance? A. I don’t recall a 

i * 

conversation on or about November 25.” (p. 21.) 

'Witness stated that he does recall that the latter part of 
1946 or the early part of 1947 he conferred with Mr. Cat- 
sonis, principally in connection with the latter’s health, 
Catsonis having informed witness of being ill for a few 
months, and the witness told Catsonis that he was very 
happy that he was back on his feet again; that this was the 
substance of the conversation; that witness told Catsonis 
that the estate was being administered, but witness did not 
go into any detail at all. 

Thereupon the following occurred: 

“Q. I show you a letter dated December 13, 1946, ad¬ 
dressed to you and signed by Mr. Catsonis. Did you re¬ 
ceive that letter? A. This has to do with the general 
administration- 

Q. Did you receive the letter? A. I received a letter 
dated December 13,1946, this particular letter, which 

49 provides for the matter of- 

Q. I haven’t asked you what it provided for. Did 
you receive it? A. I received that particular letter. 

Q. And you note the language there: 

‘I am wondering whether you have been able to get 
together all the information you needed in order to 
proceed in the matter of the Papachrist estate.’ 

A. Yes, but that was a broad general statement. 

Q. Just a minute- 

The Court: You have got to divorce yourself from 
your usual position of an advocate and allude to the fact 
for a moment that you are a witness. 
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By Mr. Earnest: 

Q. Does this refresh your recollection that you did have 
a conversation with Mr. Catsonis in which you stated you 
had the letter of September 27 and you were going to get 
together all the information that you needed? A. In no 
wise does it change my statement that I was talking about 
the estate generally, and at that time, as a matter of fact, 
there was some question in my mind whether the option 
itself was even located. 

Q. Was even what? A. Was even located. 

Q. The option was located? A. Yes, the paper itself, be¬ 
cause these papers had to be obtained from various sources, 
all papers pertaining to the estate.” (pp. 22, 23.) 

The said letter dated December 13, 1946 to witness from 
Achilles Catsonis was offered and received in evidence as 
Plaintiff’s Exhibit No. 4 (p. 23). 

Witness testified that at this telephone conversation 
wherein Mr. Catsonis called him, Catsonis asked how the 
administration of the estate was getting along, and the rest 
of the conversation was along personal lines, particularly 
in connection with the health of Mr. Catsonis, that he re¬ 
called a telephone conversation in 1947 that he had with Mr. 
Catsonis, and that this was the first specific reference to 
“this so-called option”; that witness told Catsonis that in 
his opinion the contract was unenforceable, but he did not 
want to go into any other details pertaining to this matter 
because he wanted to perpetuate good feelings between the 
owners of the corporation, and witness felt that if a new 
contract were entered into between the manager, Stephen 
J. Demas, and the corporation, it would not pre- 
50 cipitate any open break between the litigants; that 
the matter of a new agreement was discussed with 
Mr. Catsonis, and “my reaction was that Mr. Catsonis was 
very sympathetic to working out an arrangement”. 

Thereupon the following occurred: 

“Q. Iam not asking for your reaction. I am asking what 
was said, Mr. Borchardt. A. Mr. Catsonis stated that he 
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himself was anxious to perpetuate a friendly relationship 
between these parties.” (pp. 24, 25.) 

Witness stated that after this conference, witness re¬ 
ceived a letter from Mr. Catsonis dated February 5, 1947, 
and that in this letter, a check in the sum of $120.00 was 
received for the first time. 

Thereupon a letter dated February 5, 1947 to witness 
from Achilles Catsonis was offered and received in evidence 
as Plaintiffs’ Exhibit Xo. 5 (p. 25). Witness stated that on 
February 10, 1947, he replied to Mr. Catsonis’ letter of 
February 5, 1947. 

Thereupon a letter dated February 10, 1947 from witness 
to Achilles Catsonis was offered and received in evidence 
as Plaintiffs’ Exhibit Xo. 6 (p. 26). 

A check dated February 10, 1947 was shown witness, but 
witness stated that the letter of transmittal was dated Feb- 
tuary 5, 1947, and that the check dated February 10, 1947, 
was not the check that was enclosed, but that he did receive 
a check in the amount of $120.00. 

Thereupon the following occurred: 

“Q. Xow, you and your co-executor refused to turn over 
one share of stock to the Demases, did you not ? A. That is 
correct. 

Q. And you haven’t done so up to the present time? 
A. That is correct. 

Q. Will you tell us why, please? A. Yes, I will be glad 
to. I feel, first, that the plaintiffs are not entitled to that 
share of stock principally because of the law and the facts 
applicable in this case. 

Q. They are not entitled to it because of the law applica¬ 
ble? A. That is correct. 

Q. Will you tell us what law you have in mind, 
51 please? 

Mr. Borchardt: I feel that is an improper 
question at this point, if your Honor please. I am a 
witness in this ease. 

The Court: I know, but you have said- 


Mr. Borchardt: I can argue that, if your Honor 
please, but I don’t feel this is the time to argue the law as 
an attorney in the case. 

The Court: I know that is the way you feel, but as a 
witness you are sitting in the witness chair in a dual capac¬ 
ity; You are sitting as an executor of the will and you are 
also sitting as counsel to yourself, I assume. 

Mr. Borchardt: I will state this, if Your Honor 
please, that this has not been turned over to the plaintiffs 
because the plaintiffs did not comply with the terms of para¬ 
graph 5, inasmuch as they did not give prescribed notice 
within the thirty-day period; they did not notify the 
executors- 

The Court: You have answered the question. They 
did not comply with the terms. 

Mr. Borchardt: That is what I stated before, if 
Your Honor please-he asked me the law- 

The Court: All right (pp. 26-28) 

Thereupon Achilles Catsoxis was called as a wit¬ 
ness on behalf of the plaintiffs, and upon being duly sworn, 
testified that he is a practicing lawyer in the District of 
Columbia and was in 1946; that he had occasion to represent 
both of the plaintiffs in connection with a certain agreement 
with Angelo and Artemis Papachrist dated July 1, 1935; 
that Stephen Demas came to his office shortly after the 
death of Artemis Papachrist, toward the end of July, 1946, 
and that witness, together with Stephen J. Demas, examined 
the records in the office of the Register of Wills, and found 
that Mr. Borchardt and Miss Penelope Papachrist were 
named as co-executors in the will which had been filed for 
probate in court; that some time before he wrote his letter 
of September 27, 1946, Stephen J. Demas came to witness 
and employed him to exercise the option to get one share 
of stock under the option agreement of July 1, 1935, and a 
few days later, Dr. Charles J. Demas, his brother, also came 
to the office of witness and both instructed withness to pro¬ 
ceed to exercise that option; that as a result of that employ- 
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ment bv both of the plaintiffs, he wrote a letter to Mr. 
Borchardt under date of September 27, 1946, Plaintiffs’ Ex¬ 
hibit No. 3 (p. 29); that after that letter was written, 
52 on November 25, 1946, not having heard from Mr. 

Borchardt, he telephoned the latter; he asked if Mr. 
Borchardt had received his letter and that latter stated that 
he had; and had been in touch with Miss Penelope Papa- 
christ, and asked her to get together all the papers in the 
estate so the whole matter could be handled at once; that 
witness told Mr. Borchardt that he “was wondering why I 
hadn’t heard from him and wondered whether there was 
anything wrong”; that Mr. Borchardt told him, “Every¬ 
thing is perfectly all right”, that “the notice is timely and 
even*thing else is all right. We just want to get all the papers 
together so we can settle the whole thing at once”; that he 
fixed the date as November 25, 1946, from a pencil memo¬ 
randum he placed in his office file right after the telephone 
conversation. 

Over the objection of the attorney for the defendants the 
aforesaid memorandum written in longhand by the witness 
was read into the record, reading as follows: 

“Telephoned Marcus Borchardt. He has received no¬ 
tice with respect to the transfer of the share. There is 
no doubt we have notified the executors in time. He 
has asked Penelope to get together all papers so the 
whole thing can be considered together. He will let 
me know in about two weeks.” (p. 31.) 

Thereupon, the following occurred: 

“The Court: That is, you say, what Mr. Borchardt 
told you ? 

The Witness: Yes, Sir. 

The Court: That is a memorandum of his telephone 
conversation with you; that is what he said? 

The Witness: Yes, Sir. 

The Court: That is a memorandum of his telephone 
conversation with you: that is what he said? 

The Witness: That is correct, sir.” (p. 31.) 
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Witness stated that Mr. Borchardt did not get in touch 
with witness in about two weeks as he stated he would; that 
on December 13,1946, he wrote to Mr. Borchardt (Plaintiffs’ 
Exhibit Xo. 4), and did not receive a reply to that letter 
from Mr. Borchardt; that Mr. Borchardt did not telephone 
him and that witness therefore telephoned Mr. Borchardt 
the latter part of January, 1947 for an appointment, and had 
a conference in Mr. Borchardt’s office at that time; that 
just Mr. Borchardt and witness were present, (p. 33.) 

Witness stated that he had with hi mat the time the option 
agreement of July 1, 1935; that he referred to the 
53 previous conversation with Mr. Borchardt and in¬ 
quired why the one share had not been received; that 
for the first time Mr. Borchardt stated that he had looked 
into the agreement of July 1, 1935, more carefully, and 
since their telephone conversation reached the conclusion 
ahtt this agreement was ambiguous and not an enforce¬ 
able agreement in law; that Mr. Borchardt pointed out 
the language of paragraph 5, providing that the plain¬ 
tiffs would obtain this share in order to have equal con¬ 
trol of the affairs of the corporation, did not mean neces¬ 
sarily the transfer of one share to the plaintiffs, but it 
meant making some sort of agreement which would make 
it possible for both sides to have an equal say in the man¬ 
agement of the affairs of the corporation, that Mr. Bor- 
chard stated he was worried because there were two De- 
mases as against one Papachrist, and felt that equal con¬ 
trol of the affairs of the corporation could not be preserved 
that way; that Mr. Borchardt stated that he was willing to 
enter into a new agreement which would assure Stephen J. 
Demas of his job as the manager of the corporation, and at 
the same time accomplish the purpose of having equal con¬ 
trol of the affairs of the corporation; that following this 
conference witness discussed the matter with both of the 
Demases; that thereafter on February 5, 1947, he wrote a 
letter (Plaintiffs’ Exhibit No. 5) to Mr. Borchardt enclosing 
a check in the sum of $120.00, and in reply received Mr. 
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Borehardt *s letter of February 10, 1947 (Plaintiffs’ Exhibit 
No. 6): that the one share of stock has never been turned 
over to the plaintiffs, (p. 34.) 

Upon cross-examination, the witness testified that he does 
not 'recall anv conversation with Mr. Borehardt between 
September 27. 1946 and November 25, 1946, nor does he 
have anv record of anv communications between these dates, 
nor that any money was actually physically produced be¬ 
tween September 27 and November 25, 1946 (p. 35). 

Thereupon, the attorney for the plaintiffs admitted that 
the plaintiffs never put up a cent except the check of $120.00, 
which was transmitted in the letter of February 5, 1947. 
(p. 36). 

Witness stated that the telephone conversation with Mr. 

Borehardt previously referred to in the notation by witness 

was verv friendlv; that at the conference in Mr. Borehardt’s 
• * 

office in January, 1947, Mr. Borehardt brought up the ques¬ 
tion in regard to the future management of the corporation, 
namelv, if one share of stock was intended to be trans- 
54 ferred to the two Demases, the Board of Directors 
would consist of two Demases and Miss Papachrist, 
which fact would not give equal control of the corporation. 

Thereupon, the following occurred: 

‘‘Q. That was one of the things? A. That is right. 

Q. Secondly, that were the question as to whether Mr. 
Stephen J. Demas would continue as manager of the actual 
physical operations and activities of the corporation, isn’t 
it a fact that I suggested that possibly you and I could work 
out an arrangement whereby Mr. Stephen J. Demas might 
be continued as manager under a new agreement in order 
to avoid any open litigation between these parties? A. I did 
not agree with your position; you suggested it- 

Q. Isn’t that what I suggested? A. That is right, but I 
did not not agree with your position. 

Q. And isn’t it a fact that at no time did I make any ad¬ 
mission to you that you had compleetly complied with all of 
the terms of this agreement? In other words, I merely 
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stated to you that I had received that communication? 
A. No, that is not a fact. You definitely told me, Mr. Bor- 
chardt, in that telephone conversation that we had on Novem¬ 
ber 25,1946, that you had received my letter and that every¬ 
thing was timely and in order, and that all you were wait¬ 
ing for was to get the papers from Miss Papachrist so that 
you could settle the whole thing at once, and you told me you 
were going to remind her again and you would let me know 
in about two weeks. That is why I marked up my calendar 
two weeks, and not having heard from you on December 12, 
I wrote you on the 13th asking you whether you had been 
able to obtain all that information you wanted from Miss 
Papachrist so that we could go ahead and settle this matter. 

Q. Was there any discussion at that conference as to the 
payment of $120? A. Which conference? 

Q. November 25. 

Mr. Earnest: There wasn’t a conference. 

The Witness: That was a telephone conversation. 

The Court: Just a minute. You can object if you care 
to, but you don’t have to get into this discussion. 

55 Mr. Earnest: I think counsel can address the 
Court. 

The Court: This is cross-examination. It is going a 
little far afield, because it has been admitted he never paid 
any money except the check for $120, and anything in the 
nature of agreements in lieu of paragraph 5 I am not con¬ 
cerned with, so let’s stick to the main issue. 

Mr. Borchardt: My point is to impeach the witness 
that I said everything was absolutely all right, when as a 
matter of fact I am trying to get the witness to admit that 
there wasn’t any conversation as to that money which in 
itself would naturally suggest that I wouln’t say that every¬ 
thing was all right at that particular time. 

The Court: I am not at all of the mind that you said 
everything was all right. I would suggest, if I may, that I 
would be concerned with the alleged admissions made by you 
over the telephone with respect to your attitude as of that 
date. 
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Mr. Boreliardt: That is right, that is what I am try¬ 
ing to do and I think counsel you should, if your Honor 
please- 

The Court: Now, we are getting along very nicely: 
let's continue to get along in that fashion. 

By Mr. Boreliardt: 

Q. Mr. Catsonis, so that the record is clear, all that was 
admitted by me on November 25 was that I had received 
your communication on September 27, 1946, and that I was 
trying to get all of the papers together in the administra¬ 
tion of the estate? 

Mr. Earnest: I object to that question on the ground 
it has just been asked the witness and a full and detailed 
reply made. 

Mr. Boreliardt: I will withdraw the question because 
I think it has been covered. 

The Court: All right. 

Bv Mr. Boreliardt: 

Q. Then as you recall, after November 25 the next conver¬ 
sation we had was when, Mr. Catsonis? A. After Novem¬ 
ber 25? 

Q. Yes. A. I don't recall any other except the conference 
between us. 

56 Q. When was that? A. January 29, 1947. 

Q. And as a result of that conversation you and I met in 
my office? A. No; that was the conversation we had in your 
office on that occasion. 

Q. But we made the appointment for the conference, did 
we not ? A. The appointment was made, yes. 

Q. That is what I mean, that is all the conversation con¬ 
sisted of over the telephone, to make the appointment and 
then we followed it by a conference in my office? A. We had 
a conference in your office and the appointment was made. 

Q. So that between November 25 and January 29 there 
was nothing further, other than what you have testified to. 


43 


In this conference of September 29- A. There was no 

conference on September 29. 

Mr. Borchardt: January 29, 1947—excuse me—did 
vou make anv tender of anv monev? 

• • i i 

Mr. Earnest: I object, if your Honor please. 

The Court: Haven’t we been over this? 

Mr. Borchardt: Well, there is a question on the date 
of the check.” (pp. 37-41) 

Witness further stated that he was representing both 
Stephen J. Demas and Charles J. Demas in the option mat¬ 
ter in September, 1946, and in answer to the question as to 
how many conversations witness had with Charles J. Demas 
in this matter, prior to September, 1946, stated, “Oh, I 
don’t recall how many I had—prior to September, 1946? 
I had some conversation on this matter in September, 1946 
before I wrote you my letter of September 27, 1946.” Wit¬ 
ness, in answer to question as to how many conversations 
he had with Charles J. Demas and whether he had more 
than one, witness stated, “That I don't recall. I know I 
have talked to Dr. Demas.” (p. 42). Witness stated that he 
was rather positive that he did have a conversation with 
Charles Demas prior to November 29, 1946; that he did not 
write a letter to Charles J. Demas on November 29, 1946, 
but wrote a letter to Stephen J. Demas on said date in this 
matter, because Stephen J. Demas was more active in this 
matter and seemed to have more time to come to the office 
of witness, and witness knew that everything he wrote to 
Stephen J. Demas was discussed by latter with Dr. Demas 
and Dr. Demas told witness he could inform Stephen Demas 
and the latter would inform Charles Demas; that he 
57 did not recall sending a copy of that letter to Charles 
J. Demas, but that Dr. Demas was informed of every¬ 
thing he wrote, (p. 43.) 

When witness was asked whether he personally conferred 
with Charles J. Demas about this matter, subsequent to the 
letter of November 29,1946, the following occurred: 

“Mr. Earnest: There is no such letter, if your Honor 



please, in the record. I have no objection to putting it in and 
I will be glad to do it, but let’s get it straight what we are 
talking about. 

Mr. Borchardt: I think it is important on the ques¬ 
tion of agenev. 

The Court: He has answered that he said Mr. Stephen 
J. Demas said anything he did was all right, and vice versa. 

Mr. Borchardt: But I am trying to find out what he 
did do. 

By Mr. Borchardt: 

Q. You did not furnish Charles Demas with a copy of the 
letter you wrote to Stephen Demas? A. I have no recollec¬ 
tion as to whether I sent- 

Q. You have all your file with you, have you not? 

The Court: I don’t think that matter is very helpful, 
Mr. Borchardt. 

Bv Mr. Borchardt: 

Q. Did you have any conversations with Charles Demas 
thereafter on this particular matter? A. I think I have 
answered the question. I told you Dr. Demas told me that 
everything I did I could inform his brother, Stephen Demas, 
and that he and his brother kept in touch with each other, 
in reference to this matter. 

Q. Did he write you to that effect ? 

The Court: Had you represented the Demases? 

The Witness: T'es. 

The Court: Had you represented the Demases for 
many years prior to that? 

The Witness: Yes, both of them for many years, I 
mean Dr. Charles Demas and Stephen Demas. 

The Court: My question was had you acted as counsel 
for the Demases sometime previous to the controversy we 
arb involved in here, and had you represented them for 
some period of time in other matters? 

The Witness: Yes, sir. 
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58 By Mr. Borchardt: 

Q. In what matters, for instance? A. If I can go to the 
court records I will produce about half a dozen to a dozen 
cases I have actually handled for Dr. Charles Demas. 

The Court: I am not going into that. If you have 
proof of the fact that he is not representing Charles Demas 
I will take that when the time comes. His testimony now, 
both on direct examination and on cross is to the effect that 
he represented both of the Demases. 

Bv Mr. Borchardt: 

Q. When did you last confer with Charles J. Demas on 
this particular matter? A. I have no recollection of that. 
I know that I discussed the matter with Dr. Demas before 
I wrote you the letter of September 27, 1946. I say Dr. 
Demas- 

The Court: You have answered the question.” (pp. 
43-45.) 

Upon re-direct examination, the witness testified that 
during the entire year of 1946, he was in excellent health; 
that he had no occasion to have any conversation with Mr. 
Borchardt about his illness. 

Thereupon, Dr. Charles J. Demas was called as a 
witness on behalf of the plaintiffs and upon being duly 
sworn, testified that he is a practicing physician in the 
District of Columbia since 1922, and is a brother of Stephen 
J. Demas; that he signed the contract of July 1, 1935 with 
the Papachrists; that he employed Achilles Catsonis in con¬ 
nection with a certain option in that agreement; that Mr. 
Catsonis had represented him in other legal matters ever 
since the latter opened a law office, at least ten or twelve 
years; that soon after Mrs. Artemis Papachrist’s death, or 
the latter part of September, 1946, witness went to the office 
of Mr. Catsonis and asked the latter to represent him, “and 
with the option of the contract we had signed with Mr. and 
Mrs. Papachrist for me to get the share, the option of the 
share”, (p. 48.); that he employed Mr. Catsonis for that 
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purpose and lie lias never revoked the authority of Catsonis 
to act for him in that regard; that Mr. Catsonis still repre¬ 
sents him. and has since September, 1946. 

Upon cross-examination, the witness testified that he 
requested Achilles Catsonis to represent him in this particu¬ 
lar matter the latter part of September, 1946; that 
59 he and his brother ‘‘had an option in that contract” 
for that particular share; that Mrs. Papachrist died 
in July, 1946: that from July he talked with his brother 
several times and then went to Mr. Catsonis and employed 
the latter “as our attornev—as mv attornev”; that he did 
not have a written agreement; that he went to Catsonis’ 
office personally; that Catsonis did not write letters to wit¬ 
ness: that Catsonis kept witness ‘‘informed on everything 
he was doing in the matter”; that every time that Catsonis 
had any conversation with brother of witness, or informed 
his brother, witness “had knowledge of that fact” through 
his brother and Mr. Catsonis (p. 49); that he doesn’t know 
personally of the time that Catsonis notified his brother of 
anvthing. 

ft c? 

Witness stated that Catsonis told him that Catsonis would 
represent witness and do whatever possible for witness to 
get the share; that he does not exactly remember anything 
else that Catsonis told him. 

Witness was shown an affidavit dated December 6, 1949, 
which he admitted he executed (p. 51.) He stated that it was 
prepared when he went to the office; that he heard it pre¬ 
pared and was familiar with the substance of everything in 
there: that everything in said affidavit was correct. 

When witness was asked to examine the affidavit and state 
whether it contained any reference to witness instructing 
Mr. Catsonis to take up with brother of witness any and all 
matters pertaining to this particular arrangement, the at¬ 
torney for the plaintiffs stated, “I will concede the affidavit 
contains no such statement”, (p. 52.) 

Witness was asked if he heard Mr. Catsonis testify that 
witness authorized Catsonis to take up with brother of wit- 
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ness all matters pertaining to this matter and that it there¬ 
fore was not necessary to keep witness fully advised of mat¬ 
ters, and witness replied, “Mr. Catsonis did advise me 
before he took any action”; that it was not necessary to 
take up matters with witness as Mr. Catsonis could take up 
matters with his brother, Stephen J. Demas, and it was 
not necessary for Catsonis to send witness any letters as 
long as they were sent to his brother, as witness’ brother 
gave witness the communications. 

In answer to the question as to whether Catsonis kept 
witness personally advised of what was going on, witness 
stated that Catsonis did; that he cannot recall any written 
communication that he received from Mr. Catsonis on this 
matter (p. 53.) 

60 Thereupon, the following occurred: 

“Q. I call your attention to a letter dated November 
29,1946, addressed to Stephen J. Demas, and ask you if you 
ever received anv such communication ? 

The Court: Well, he is Charles, isn’t he? 

Mr. Borchardt: This is Charles, yes, Your Honor. 

Mr. Earnest: May that letter be read into the record 
so that the record will be clear as to what we are talking 
about ? 

Mr. Borchardt: Yes, I think you read it. 

The Court: I don’t think this is too material. 

Mr. Borchardt: Well, the point is that Mr. Catsonis 
took the responsibility on himself of communicating on 
behalf of the two without specific authorization. 

The Court: This witness has testified that he author¬ 
ized Mr. Catsonis to represent him. I am assuming Mr. 
Stephen J. Demas is here, isn’t he? 

Mr. Earnest: Yes, Sir. 

The Court: The best answer to that is to put him on 
the stand and have him testify. 

Mr. Borchardt: But the thing is in these option 
arrangements the Supreme Court has held that any matter 
pertaining to agency is very important in determining 
whether an option was properly exercised. 
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The Court: I won’t quarrel with the Supreme Court 
or any other court of competent jurisdiction on that. 

Mr. Borehardt: No, but my point is I feel it is important. 

The Court: Let’s analyze how important it is. These 
two men are both parties to the agreement of July 1, 1935. 

Mr. Borehardt: That’s right. 

The Court: The witness on the stand has stated Mr. 
Catsonis represented him and not only represented him in 
this particular matter but in other matters. 

You are seeking by way of cross-examination to bring out 
the fact, if it is a fact, that with reference to this particular 
matter the witness received no written communications as 
to the status of the matter, addressed to him by Mr. Catsonis. 

He has testified that he told Mr. Catsonis whatever 
arrangements or transactions Mr. Catsonis had with his 
brother, Stephen J. Demas, would be satisfactory to him. 

Mr. Borehardt: Now then, thereafter an affidavit 
was filed in this particular case in which the affiant 
61 states that he has at all times been fully advised by 
his attorney as to the posture of the negotiations for 
siich one share of stock, and that all actions so taken with 
affiant’s full knowledge, consent, and direction. 

My point is that in view of the testimony of Mr. Catsonis 
that he did not take these matters up with Dr. Demas, nat¬ 
urally I am interested to know just what actually did 
transpire. 

The Court: He has testified to that. He said his 
brother communicated with him. 

Mr. Borehardt: But the point here exists that Mr. 
Catsonis- 

Mr. Earnest: Is there a pending question? 

Mr. Borehardt: That is the point there, and I feel 
for the purpose of discrediting the witness- 

The Court: Then you offer the affidavit for impeach¬ 
ment purposes? 

Mr. Earnest: No objection. 
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The Court: All right. 

Mr. Earnest: Since the affidavit is being offered. 

Mr. Borchardt: Wait one second. I would like to 
call attention merely to the effect that in this affidavit, that 
the affiant, Charles J. Demas, made the statement, page 2 
of his affidavit: 

‘That the said Charles J. Demas has at all time been 
fully advised by his attorney as to the posture of the 
negotiations for such one share of stock and that all 
action so taken was with affiant’s full knowledge, con¬ 
sent and direction.’ ” (pp. 54-56.) 

Thereupon, the following occurred: 

“By Mr. Borchardt: 

Q. In connection with this agreement of July 1, 1935, 
and your interest as a stockholder, how much stock do you 
personally own in the Quick Service Laundry Corporation? 

The Court: Of course that is immaterial, too. 

Mr. Borchardt: It isn’t, for this reason: If these 
men owned this stock jointly that is one thing on the issue 
of equal control. If one owns so much stock and another 
owns so much stock there is a certain ambiguity in an agree¬ 
ment which the court may not feel is an enforceable agree¬ 
ment. 

The Court: I am not going into that. I am only 
62 concerned with paragraph 5. 

Mr. Borchardt: Yes, paragraph 5. 

The Court: Excluded; (1) it is outside the scope of the 
direct examination; (2) it is immaterial. 

Mr. Borchardt: Counsel has seen fit to inject in this 
matter, if Your Honor please, a letter of June 27- 

Mr. Earnest: I haven’t injected it, if Your Honor please. 

The Court: The proffer is excluded for the reasons 
stated. 

Mr. Borchardt: May I ask when he acquired any stock 
in this corporation? 
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The Court: Excluded. 

Mr. Borcliardt: With all due deference to your 
Honor, this is another matter that is in line with the case 
that Your Honor personally passed on some years ago on 
the matter of agreements made between stockholders sub¬ 
sequent to the original incorporation of an organization. 
Here in this particular case these people were not original 
stockholders. They did not get any stock from the corpora¬ 
tion. They merely received part of the 375 shares of the 
total 500 issued from Angelo Papachrist personally, not 
from the corporation. 

The Court: That's very interesting. You mean there 
was a transfer of stock by Angelo Papachrist that was not 
recorded on the books of the company? 

Mr. Borcliardt: Xo, no. The original stock was 
issued; there was 500 shares issued. That is all that has 
been issued by the corporation to date. 

The original issue was 375 shares to Angelo and 125 shares 
to Artemis Papachrist. After they became stockholders this 
particular agreement, and after the incorporation, these 
particular plaintiffs became owners of certain stock in the 
corporation which now seeks to bind one of the heirs. 

The Court: Excluded. 

Mr. Borcliardt: In order to get the record clear on 
that, if Your Honor please, does Your Honor take the posi¬ 
tion that it is immaterial? 

The Court: I take this position, and I will reiterate 
what I said, the question is excluded for these reasons: (1) 
Outside of the scope of the direct; (2) It is immaterial. 
Go on. 

Mr. Borcliardt: Does Your Honor feel it can’t be 
made material by showing when the corporation was organ¬ 
ized, what stock was issued, and to whom? 

The Court: It is outside the direct, Xo. 1; Xo. 2; it is 
immaterial. It is probative to no issue before me.” 
63 (pp. 58-60.) 

In answer to question as to whether witness con¬ 
tacted either of the executors within the 30 days after the 
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appointment of the executors under Paragraph 5, witness 
stated that any contacts were made through his attorneys. 

(p. 60.) 

When question was asked, “Did you send any money to 
either Mrs. Chotas or myself?”, the attorney for the plain¬ 
tiffs stated, “I concede that he did not”, (p. 61.) 

When witness was asked whether he did anything within 
30 days after the appointment of the executors, either 
through his attorney or directly, in connection with this 
matter, witness stated that his attorney was representing 
him, and then when the Court made the remark, “You did 
not send any money and you didn’t do anything in the matter 
of contacting these individuals (the executors) personally”, 
witness stated, “I did not; my brother did it for me.” (p 62.) 

Thereupon a letter dated November 29,1946 from Achilles 
Catsonis to Stephen J. Demas was read into the record by 
attorney for plaintiffs, said letter reading as follows: 
(pp. 62-63.) 

“This will confirm telephone conversation I had with 
Mr. Borchardt on Monday, November 25, as follows: 

“Mr. Borchardt received my letter some two months 
ago, addressed to him and copy enclosed for Penelope, 
referring to your offer to purchase the one share of 
stock in the Quick Service Laundry, which is a subject 
of a special agreement between you and the Papachrists. 

“He explained his failure to answer my letter by say¬ 
ing that he had informed Penelope and asked her to get 
together all papers, so that the whole matter (pre¬ 
sumably the estate) could be settled at once, rather than 
settling this one item separately. He admits that the 
notice we gave him is timely and that there is no ques¬ 
tion about that at all. 

“He is again asking Penelope to give him whatever 
papers he has asked for, and that he promised to com¬ 
municate with me in about two weeks. I am marking 
my calendar to follow up this matter on December 12.” 

Thereupon, Stephen J. Demas was called as a wit¬ 
ness on behalf of the plaintiffs, and upon being duly sworn, 
testified that he is the brother of Dr. Charles J. Demas, and 




manager of the Quick Service Laundry Corporation; that he 
signed an agreement on July 1, 1935, along with his brother 
and Angelo and Artemis Papachrist; that after the death of 
Mrs. Papachrist he went to the office of Mr. Catsonis, in the 
latter part of August, 1946, and told Catsonis that “we 
had an agreement that we signed with the Papachrists when 
the corporation was formed, in which it stated that at the 
death of both the Papachrists we were supposed to 
64 get one extra share so each one of us will have 50% 
of the stock’’; that Mr. Catsonis and he went to the 
Court and Register of Wills to find who were the executors 
of the estate of Mrs. Papachrist, and learned that Mr. Bor- 
chardt and Miss Papachrist, now Mrs. Cliotas, were the 
executors of the estate of Mrs. Papachrist, and then he dis¬ 
cussed the matter with Mr. Catsonis at the latter’s office and 
instructed Mr. Catsonis to write a letter to the executors 
of the estate and exercise the option of the agreement of 
July 1, 1935 (p. 64); that he retained Mr. Catsonis for this 
purpose, and the latter wrote a letter dated September 27, 
1946, which witness read; that two or three weeks after the 
letter was written Miss Papachrist came to the office and 
witness said, “Penelope, did you receive a letter from 
Mr. Catsonis about the share of stock, you know about it?” 
and she said, ‘Yes, I do, but Mr. Demas, be patient and 
wait' that “ ‘I am so busy and I don’t know whether I am 
coming or going because we were so busy trying to arrange 
bond for the estate and after that is getting straightened 
out, we are ready to settle the estate. Everything that is 
coming to you, you will get.’ ” (p. 66); that the stock was not 
turned over to the witness; that he was generally advised as 
to the negotiations that Mr. Catsonis was conducting; that 
he drew a check for $120.00 and instructed Mr. Catsonis to 
forward it to the executors; that he had discussed these 
matters with his brother. 

Upon cross-examinination, the witness testified that Mr. 
Catsonis had been his attorney for years, that he and Mr. 
Catsonis went together to the Register of Wills around 
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August 15 or 20, and thereafter he went to Mr. Catsonis’ 
office quite often and in the latter part of September, 1946, 
he told Mr. Catsonis to write a letter to the executors and 
exercise that option (p. 67); that he did not know of any 
communications Charles J. Demas received from Mr. Cat¬ 
sonis on this matter subsequent to September 27, 1946; nor 
did he know of any telephone conversations that Charles J. 
Demas had with Catsonis; that he saw his brother two or 
four times a week the latter part of 1946. (p. 69.) 

Thereupon, the following occurred: 

“Q. You and your brother did have some serious differ¬ 
ences between you for some time, did you not ? A. No- 

like brothers we have some misunderstandings once in 
awhile, yes. 

Q. As a matter of fact, in the stockholders’ meeting in 
previous years you wouldn’t even notify your brother 
65 of such meetings, would you? 

Mr. Earnest: If Your Honor please, I submit this 
is not material to th eissues. 

Mr. Borchardt: Well, it may tend to show the rela¬ 
tionship. 

The Court: Excluded. 

By Mr. Borchardt: 

Q. Isn’t it a fact that you and your brother actually have 
differences in connection with this very stock that was in 
controversy? 

The Court: Excluded: immaterial.” (p. 69.) 

By Mr. Borchardt: 

Q. Do you recall-I feel this is pertinent to this ques¬ 
tion-how much stock do you own in this corporation? 

Mr. Earnest: The record shows that. 

A. 169 shares. 

Mr. Earnest: Just a minute. 

The Court: Just a minute; I will exclude it as immaterial. 

Mr. Borchardt: I feel- 
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The Court: I am going to insist that my ruling be 
followed, Mr. Borchardt. 

Mr. Borchardt: I am not trying to be- 

The Court: I understand, but I have made a ruling 
and the ruling is going to stand. I don't want to get involved 
in any colloquy with counsel in regard to it. 

Mr. Borchardt: Mav I make this observation, if 
your Honor please-after all I am not trying to take pos¬ 

sible issue with Your Honor on this point, but what I am 
trying to bring out is the fact that here is and agreement 
between two stockholders on one side owning 251 shares; 
on the other side the combined stock amounts to 249 shares, 
which was part of the original 375 shares issued to one of 
the parties to the original agreement. 

• # * * • 

The Court: I understand that. 

Mr. Borchardt: I want the record to show that. 

1 The Court: The Record so indicates and my ruling is 
the same.” 

66 Witness stated that after Mr. Catsonis wrote a 
letter in September, 1946, witness said he asked Miss 
Papachrist if she had received the letter, and she said, “Yes, 
and I know all about it’ ” (p. 72); that she was so busy 
trying to get bond for the estate, and that they will get 
everything that is coming to them when the time comes for 
settling the estate. (P. 73). 

Witness stated that when he contacted Mr. Catsonis, he 
did not take with him any money for which the stock could 
be purchased, the $120.00, that he always had a few dollars 
with him, and when witness was asked, “Did you within 30 
days of the appointment of the executors make any attempt 
to turn $120 over to either Mrs. Chotas, myself, or your 
attorney’”, the attorney for the plaintiffs stated, “I concede 
that he did not”, (p. 74) 

Witness did not recall what conversation he had with 
Charles J. Demas subsequent to September 27,1946, stating, 
a Exactly, I don’t recall, but Doctor always was after me 
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and told me, ‘Don’t forget to see Mr. Catsonis and tell him 
about that share, you know we have got a share coming’ 

(p. 74); that he doesn’t recall the exact time of this state¬ 
ment, but it was after the death of Mr. Papachrist; that he 
saw Mrs. Chotas, who was then Miss Papachrist, at the 
office in October, 1946; that she was coming to the office at 
that time once or twice a week. (p. 75). 

Thereupon Penelope Papachrist Chotas was called 
as a witness on behalf of the defendants and upon 
being duly sworn, testified that she is the daughter of An¬ 
gelo Papachrist, who died in 1940, and of Artemis Papa¬ 
christ, who died July 24, 1946, and that under the last will 
and testament of her mother, Marcus Borchardt and witness 
were named as co-executors of her mother’s estate (p. 7S); 
that prior to her mother’s decease she was vice-president 
of the corporation and Stephen J. Demas was Secre- 
67 tarv and Treasurer, and her mother was President 
of the corporation; that she was not a party to the 
agreement of July 1, 1935; that the corporation was organ¬ 
ized prior to that time; that she did not see this agreement 
prior to the decease of her mother. 

Thereupon the following occurred: 

“Q. Did you ever receive any communication from anyone 
at any time in regard to the exercise of an option under this 
paragraph 5? A. A written communication? 

Q. A written communication. A. Xo, I don’t think I did. 

Q. Did Charles J. Demas at any time ever speak to you 
about this particular matter? A. Xo, I see Dr. Demas very 
seldom. 

Q. The answer is he never did? A. Xo, he never did. 

Q. Did you ever have any conversation with Stephen J. 
Demas in regard to this matter? A. Xot of this matter spe¬ 
cifically, no. 

Q. You heard him testify that on or aboue October 15, 
1946, he personally informed you of his rights in the prem¬ 
ises? A. I heard him so that and I deny it. 

Q. You say that is not so? A. That is right.” (p. 80.) 
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Thereupon, a certificate of incorporation of Quick Service 
Laundry Company showing its incorporation on May 1, 
1935 was offered and received in evidence as Defendants’ 
Exhibit Xo. 1. 

Thereupon, the following occurred: 

“By Mr. Borcliardt: 

Q. Now, Mrs. Cliotas, was any money ever tendered you 
at any time in this matter- 

Mr. Earnest: We concede there was none. 

Mr. Borcliardt: Let me finish my question at least. 

Bv Mr. Borcliardt: 

Q. Was any money ever tendered you at any time by any¬ 
body in this matter. A. Xo, there wasn’t. 

Q. Within the 30 day period of the appointment of you 
and myself as co-executors did you have any con- 
6S versation with Stephen J. Demas? A. Probably I 
did have some; I must have seen him over at the 
laundry within that period. 

Q. Within that time did he mention in any way anything 
pertaining to this option agreement? A. Xot specifically, 
no. He didn’t ask me to turn over a share, if that is what 
you mean. 

Q. Do you recall just what he did say? A. Xo, it was a 
very ordinary sort of thing—how are you, and the usual 
thing. 

Q. Did he mention the option agreement within that time? 
A. Xo, he asked me if the estate was being administered, 
or something of the sort. 

Q. In other words merely general questions in regard to 
the administration of the estate? A. That is right. 

Q. And did not have any specific reference to the option 
agreement ? 

Mr. Earnest: If Your Honor please, I don’t know 
whether Mr. Borcliardt is testifying or the witness. 
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Bv Mr. Borcliardt: 

Q. Did Mr. Catsonis speak with you at any time within 
thirty days of this agreement or just immediately preceding 
or even beyond the thirty day period ? A. I don’t think so. 

Q. You never have turned over the stock to the plaintiffs? 
A. No. 

Q. Why haven’t you turned the stock over? A. Well- 

Mr. Earnest: If Your Honor please, I submit that is 
immaterial. 

The Court: I assume that she hasn’t turned it over 

because she doesn’t think thev are entitled to it. 

•> 

The Witness: That is right. 

The Court: Is that the reason? 

The Witness: Of course that would be a simple way 
of putting it. 

Mr. Borcliardt: That is all. 

C9 Thereupon, the trial was adjourned until Monday, 
February 20, 1950. 

Thereupon, on February 20, 1950, the trial was resumed. 
Thereupon, the following occurred: 

By Mr. Borcliardt: 

Q. Mrs. Chotas, did Stephen Demas ever tell you that he 
was acting for Charles Demas and himself? A. No, he 
never did. 

Q. Did Charles Demas ever tell you that Stephan Demas 
was acting for both? A. No, he didn’t. 

Q. Did Mr. Catsonis ever tell you that he was represent¬ 
ing Stephen Demas and Charles Demas in this matter? 
A. No, he never did. 

Q. Did you ever tell Stephen Demas that the plaintiffs 
had done everything required of them preliminary to the 
recovery of one share of stock? A. Positively not. 

Q. Did you ever tell them that their efforts to purchase 
the stock would be rejected? 

Mr. Earnest: If Your Honor please, I submit she can 
testify. Those are leading questions and are improper. 


58 


By Mr. Borchardt: 

Q. Did you over tell Stephen Demas or Charles Demas 
that their efforts to purchase that one share of stock would 
be rejected ? A. Xo, I never did; I never had any discussion. 
Mr. Borchardt: Xo further questions. 

Cross Examination 

By Mr. Earnest: 

Q. You told us on Friday that you refused to transfer 
the one share of stock because you did not feel that the 
plaintiffs were entitled to it ? A. That is right. 

Q. And you also told us that they did not tender you 
$120 within thirty days after the appointment of you and 
Mr. Borchardt as executors of your mother’s estate? 
A. That is right. 

Q. If they had tendered you $120 you nevertheless would 
not have tendered them the one share of stock ? 

Mr. Borchardt: I object; that is an improper question. 
The Court: It is argumentative in the sense suppositi¬ 
tious. I will exclude it. 

70 Mr. Earnest: She has been asked if they would. 

The Court: Your question merely goes to con¬ 
fession of what she was asked on direct examination. 

By Mr. Earnest: 

Q. Why did you say, Mrs. Chotas, that the plaintiffs were 

not entitled to the one share of stock? A. Well, franklv, 

I had mv doubts about the honestv of Mr. Demas. 

« • 

The Court: About what? 

The Witness: About his honesty. 

"Mr. Earnest: She had her doubts about his honesty. 

Bv Mr. Earnest: 

Q. And is that the reason you feel that he was not en¬ 
titled to the one share? A. One of the main reasons, cer¬ 
tainly. 
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Q. Any other reasons? You say that was one of the 
main reasons; are there any other reasons’ A. Not offhand; 
if we can go into details—I mean that is a very long sub¬ 
ject. 

The Court: Were there anv other main reasons? You 

•> 

say it is one of the main reasons. I gather from your an¬ 
swer vou had several main reasons and a lot of subsidiarv 
reasons; I am not concerned with the subsidiary reasons 
but I am concerned with whether or not there were any 
other main reasons. 

The Witness: Here is another point—I don't know 
whether it is legal or not—but I was not a party to that 
contract; I hadn’t signed it and I felt I had my reservations 
as to whether I should or not for various reasons. 

By Mr. Earnest: 

Q. You say he did not specifically talk to you about the 
transfer of the one share of stock? A. That is right. 

Q. You were aware of the fact prior to your mother’s 
death that there was an agreement. A. Yes, I knew the 
thing existed. 

Q. And you were aware of the fact that under that agree¬ 
ment it was provided that subject to certain conditions that 
the plaintiffs would have another share of stock? A. I 
knew there existed an agreement; I wasn’t aware of the 
details. 

71 Q. My question is, irrespective of whether you 
were aware of the details, you knew through conver¬ 
sations with your own mother that such an agreement ex¬ 
isted ? A. Yes. 

Q. And that under that agreement, subject to certain of 
the terms of the agreement, the plaintiffs were entitled to 
an additional share of stock; you knew that prior to your 
mother’s death, didn’t you? A. I knew of the existence of 
the agreement. Isn’t that what you are asking me? 

Q. Yes. A. Yes, I knew it existed. 


60 


Q. After she died, in your capacity as co-executor of her 
estate, you had various discussions with Mr. Borchardt 
about the assets of the estate? A. Yes. 

Q. And abom the claims against the estate? A. Yes. 

Q. And among other things you discussed with him was 
this letter of September 27, 1946, wherein Mr. Catsonis 
had purported to exercise this option? A. I probably dis¬ 
cussed it with him eventually but it was much later than 

•> 

that. 

Q. You mean much later than this date? A. Oh, yes. 

Q. What is your best recollection of the first date you 
discussed this letter of September 27, 1946? A. It was at 
least in the spring of 1947 because I didn’t get my mother’s 
papers together—her papers and a lot of these things were 
in a safe deposit box that we couldn’t get into until some¬ 
time after we had been appointed—you know there is a 
le^al proceeding by which you get into the safe deposit 
of a deceased person—and we didn’t have access to it at 
that time. 

Q. Do I understand from your testimony you didn’t even 
discuss the contents of this letter with Mr. Borchardt, or 
that you didn’t see the letter until the Spring of 1947? 
A. Neither: I didn’t see the letter nor did I discuss it with 
him. 

Q. Until what time? A. Until 1947. 

Q. During the month of October, 1946, did you have cer¬ 
tain discussions with Mr. Stephen Demas in respect 
72 to the administration of your mother’s estate? A. No 
discussion; it was a very small question and a very 
small answer. 

Q. Isn’t it a fact in the early part of October, 1946, you 
had one or more discussions with Mr. Stephen Demas in 
which he asked you if you were aware of the agreement 
whereby the plaintiffs under certain terms and conditions 
would become entitled to an additional share of stock? 
A. Well, first of all, I never had discussions with Mr. 
Demas. He doesn’t extend himself in conversation or that 
sort of thing. 
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Q. Do you deny that in October, 1946, you discussed the 
agreement with Mr. Stephen Demas? A. Yes, I do deny 
that we discussed the agreement. 

Q. When did you ever talk with him or discuss with him 
the matter of the one share of stock? A. Xo, I never dis¬ 
cussed it with him. 

Q. At no time? A. Xo. 

Q. Well, now, when you testified on direct examination, 
if I have written down what you said correctly, that you 
then discussed these matters, did you have in mind the one 
share of stock? A. I had in mind that his question was 
probably in the form—he asked me if the executor had been 
appointed or if the estate were being administered and I 
replied yes or no. 

Q. But you never- A. (interposing) Xo lengthy dis¬ 

cussion, no more than a ten-word sentence passed be¬ 
tween us. 

Q. And you at no time discussed the matter of one share 
of stock with him? A. Xo. 

Mr. Earnest: I have no further questions. 

Redirect Examination 
By Mr. Bohchardt: 

Q. Mrs. Cliotas, did you ever have anyone come to you 
and say that they are prepared to buy this share of stock 
and here is $120? A. Xo. Certainly not. (pp. 86-92.) 

Thereupon Marcus Borchardt, having been pre¬ 
viously sworn, testified on behalf of the defendants, that 
prior to the decease of Artemis Papachrist, and subsequent 
to her death, he served as general counsel of the Quick 
Service Laundry Company, and at no time did 
73 Stephen Demas or Charles Demas approach him on 
any matter pertaining to the Quick Service Laundry 
Company, (p. 93.) 

Witness testified that he personally did not see the option 
agreement until several months after the appointment of 
Mrs. Chotas (then Miss Penelope Papachrist) and himself 
as co-executors under the last will and testament of Artemis 
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Papachrist; that a few days prior to the receipt of the letter 
of September 27, 1946, Mr. Catsonis called witness and ad¬ 
vised witness that he was representing Stephen J. Demas, 
and learned that the witness and Mrs. Chotas were named 
as co-executors under the last will and testament of Artemis 
Papachrist; and nothing was said at that time concerning 
any option agreement; that Mr. Catsonis asked witness as 
to when administration proceedings would be under way, 
and witness stated that they would be under way within a 
few days; that subsequent to the receipt of the letter of 
September 27, 1946, there were no communications or tele¬ 
phone conversations with Mr. Catsonis until the latter part 
of November, 1946, at which time Mr. Catsonis called wit¬ 
ness and inquired as to the status of the administration pro¬ 
ceedings, and was advised that the executors were still try¬ 
ing to get everything together pertaining to the estate; that 
Mr. Catsonis asked if he had received the letter of Septem¬ 
ber 27, 1946, and was advised that he did; that there was 
absolutely no discussion as to the option agreement because 
witness had not seen it at that time, and Mr. Catsonis 
merely mentioned to witness certain matters which Catsonis 
claimed were in this agreement, but witness stated, “But 
J certainlv did not commit mvself as to anv instrument 

» v m 

which I had not examined (pp. 94-95.) 

Thereupon the following occurred: 

The Court: May I inquire what the witness is look¬ 
ing at? 

The Witness: These are my notes. Instead of having 
the notes before an attorney questioning I just have these 
notes—I think it is proper, if Your Honor please—just notes 
that I wanted to comment on, the same as an attorney. 

The Court: These are notes to refresh your recollection ? 

The Witness: That is all. 

The Court: Were they made contemporaneous with 
the subject matter on which we are interested? 

The Witness: No, these are notes that an attorney 
would make. 
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The Court: In other words, as an attorney you made 
notes to refresh your own recollection as a witness? 
74 The Witness: Xo, not to refresh my recollec¬ 
tion. 

The Court: To interrogate yourself as a witness? 

The Witness: Yes, to make sure of the different points. 

The Court: You are acting in a dual capacity, witness 
and counsel. All right, (pp. 95-96.) 

Witness further testified that Mr. Catsonis informed him 
specifically that he was retained by Stephen J. Demas in 
the matter pertaining to the option, but at no time did Cat¬ 
sonis state that Catsonis was representing Charles J. Demas, 
and the first suggestion on that point was in connection 
with the affidavit that Mr. Catsonis filed within the past 
few months in this proceeding; that shortly prior to the 
receipt of the letter of February 5, 1947, witness had a con¬ 
versation with Mr. Catsonis at which time witness stated 
that he felt that instead of going into certain technicalities 
pertaining to the option agreement, that it might be well 
to enter into a new agreement between Stephen J. Demas 
and Mrs. Chotas, in order to avoid an open break between 
them; that witness did not want to bring up at that time 
certain technicalities, “for instance, that the money was 
not actually paid within the 30 day period as was required”, 
and that the matter would have to be considered further; 
that there was no rejection, and there was no difficulty be¬ 
tween Mr. Catsonis and himself; that in fact, at the confer¬ 
ence Mr. Catsonis claimed to be interested in both Stephen 
J. Demas and Mrs. Chotas and did not say in Mr. Stephen 
J. Demas and Dr. Charles J. Demas; that there was abso¬ 
lutely nothing said at that conference that there would be 
a rejection of this particular offer, (pp. 96-97.) 

Thereupon the following occurred: 
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Cross Examination 
By Mr. Earnest: 

Q. You state that Mr. Catsonis at no time advised you 
that he represented Charles Demas as well as Stephen 
Demas? A. That is very definite. 

Q. In the letter of September 27, 1946, being plaintiffs’ 
Exhibit 3,1 invite your attention to this language: 

‘‘The Papachrists referred to in said agreement have pre¬ 
deceased Stephen J. Demas and said Demases desiring to 
exercise said option to purchase one share, do hereby notify 
you and your co-executor, through you, that they are ready 
to accept and pay the agreed price for said one share at 
your convenience.” Do you recall that language in the 
letter? \ 

A. Yes, I do recall that very definitely. 

75 Q. And he obviously, is referring to both Demases, 
both Charles and Stephen, is he not? A. He does 
not say that he represents Charles J. Demas in that matter. 

! Q. My point is, in the language I have read to you he 
obviously is referring to both Demases, is he not ? A. I am 
not speaking of obviously; I am speaking of what he says 
specifically. 

! Q. What does he say, Mr. Borchardt? Will you tell me 
what he says in that paragraph, please sir? A. He refers 
to the two Papachrists referred to in that agreement and 
that they are desirious to exercise their option but- 

Q. (Interposing) And when he says “they”- A. (In¬ 

terposing) Just let me finish my answer, please. 

Mr. Earnest: Thank you. 

The Witness (continuing): You are welcome—that 
Charles J. Demas could very well have been represented 
by someone else and have contacted me, but he did not say 
in this paper that he definitely was representing Charles 
J. Demas. 

Q. Now, Mr. Borchardt, in Mr. Catsonis’ letter of Febru¬ 
ary 6,1946, being Plaintiffs’ Exhibit 5-A: (Interposing) 
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May I add one sentence to that? Just two or three davs 
before the receipt of that letter he informed me that he 
was representing Stephen J. Demas. (p. 99.) 

Q. I understand you to so testify. 

Now, referring to Plaintiffs’ Exhibit 5, being Mr. Cat- 
sonis’ letter of February 5, 1947, in paragraph two Mr. 
Catsonis stated: 

“That on behalf of his brother. Dr. Charles J. Demas, and 
himself, Stephen J. Demas, hereby reaffirms his position 
contained in his letter of September 27, 1946, to Mr. Bor- 
chardt,” et cetera, so that you knew when you received 
this letter that Catsonis was representing both of them, 
didn’t vou? 

A. I received that communication but I also know that 
Mr. Catsonis told me that he was representing Stephen J. 
Demas. 

Q. You say you had a telephone conversation with Mr. 
Catsonis in November, 1946? A. Yes. 

Q. When do you recall that you had that conversation? 
A. I stated previous to the testimony of Mr. Catsonis that 
it was the latter part of 1946. In stating that it was the 
latter part of November I merely am trying to fix that as 
best I can with the statement made by Mr. Catsonis that 
he spoke with me in November, 1946—I wouldn’t say that 
he didn’t. 

Mr. Earnest: That is all. (Witness excused.) 

Mr. Borchardt: We have nothing further. 

76 Mr. Earnest: I would like to call Mr. Catsonis 
in rebuttal. 

Thereupon Achilles Catsonis, a witness called by 
the plaintiffs, having been previously sworn, was recalled 
and testified further as follows: 

Direct Examination 
By Mr. Earnest: 

Q. Mr. Catsonis, prior to writing the letter of September 
27,1946, did you have any telephone conversation with Mr. 
Borchardt? A. None whatever. 




Q. Did you over tell liim you didn’t represent Charles 
Demas? A. I never did. 

Q. Did you ever tell him you only represented Stephen 
Demas? A. No, sir. 

Q. In any discussion he had with you ? A: No, sir. 

Mr. Earnest: Take the witness. 

Cross Examination 
Bv Mr. Borchardt: 

Q. Mr. Catsonis, I think you also stated that you didn’t 
recall being seriously ill in 1946, is that right? A. I was 
not ill in 1946. 

Q. You were not ill in 1946? A. No. 

Q. But you told me you were then. A. No, sir, not then. 

Q. When were you so seriously ill? A. In 1947; May 4 
I went to the hospital. 

Q. Yes, that is when you went to the hospital. A: That 
was a sudden illness; I collapsed from ulcers; I had no prior 
indication I was ill. 

Q. And as a matter of fact didn’t you tell me in 1946, in 
our talk, that you hoped that friendly relations continued 
between the two because you weren’t feeling well enough 
t6 do anything other than to push through matters in a 
friendly way? A. No, sir, I did not tell you that. I told 
you in the conference that we had on January 29,1947, that 
I wished that friendly relations might be preserved, and I 
indicated to you that the best way to do it was to have that 
one share transferred to the Demases. 

77 Q. You have also stated prior that Charles J. 

Demas informed you that it wasn’t necessary to con¬ 
tact him and that you didn’t contact him after you were 
once retained. You heard the testimony? A. Wait, I didn’t 
sav that. 

w 

Mr. Earnest: I submit this is not proper cross-exami¬ 
nation. I only asked him three questions. 

The Court: No, this is going back to matters you covered. 
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Mr. Borcliardt: I thought it was testimony in chief. 

The Court: The testimony in chief, lie just gave in 
rebuttal, is testimony of a character that wouldn’t permit 
this type of cross-examination, because cross is to be con¬ 
fined to what is brought out on rebuttal. 

Mr. Borcliardt: But the witness didn’t testify to 
these same matters when he was on the stand in chief—that 
was my point. 

The Court: But the plaintiffs have rested, depending 
upon whether or not it was necessary to call the witness 
in rebuttal; the witness has been called in rebuttal, and 
when he is called in rebuttal you are confined, as I under¬ 
stand the rule, to what is brought out on rebuttal and you 
can’t go back and disinter what we buried on Friday. 

Bv Mr. Borchardt: 

Q. Mr. Catsonis, you were down to the Office of the 
Register of Wills before you wrote that letter of September 
27, were you not? A. Yes. 

Q. And you examined that paper writing, the paper that 
was filed, the last will and testament? A. I examined it, 
yes. 

Q. And from that paper you learned that Mrs. Chotas, 
then Miss Papachrist, and I were named as co-executors, 
did you not ? A. Yes. 

Q. And did you mean to sit there on the witness stand and 
tell me that you did not call me up, that you just learned 
that we were appointed co-executors of that estate? A. I 
mean exactly that. I did not call you up, I wrote you the 
letter. 

Q. Wait a second—you wrote me the letter, but didn’t 
you call me up? A. I did not. 

Mr. Borchardt: No further questions. 

78 Mr. Earnest: You may step down. (Witness 
excused.) 

Mr. Earnest: That is our case. 

The Court: Do both sides rest? 
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Mr. Bohchardt: Yes. (pp. 97-103.) 

Thereupon, at the conclusion of the testimony, the Court 
ruled that the plaintiffs were entitled to specific per¬ 
formance. 

Marcus Borchardt 
Attorney for Defendants 
423 Homer Building 
Washington, D. C. 
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IN THE 


United States Couit of Appeals 

For the District of Columbia Circuit 


No. 10,699 


MARCUS BORCHARDT, as Co-Executor of the Estate of 
Artemis Papachrist, deceased, 

PENELOPE PAPACHRIST CHOTAS, Individually; as 
Co-Executor of the estate of Artemis Papachrist, de¬ 
ceased; and as President and Director of Quick Serv¬ 
ice Laundry Company, Inc. 

QUICK SERVICE LAUNDRY COMPANY, INC., a cor¬ 
poration, Appellants 


v. 

STEPHEN J. DEMAS and CHARLES J. DEMAS, 

Appellees 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLEES. 


COUNTER-STATEMENT OF CASE. 

On or about May 1, 1935, appellee Quick Service Laun¬ 
dry Company, a corporation, was formed for the purpose of 
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engaging in the general laundry and linen supply business 
in the District of Columbia. The corporation had a total 
authorized issue of capital stock of 500 shares, which prior 
to July 1,1935, was owned and held as follows: 


Appellee Stephen J. Demas.169 shares 

Appellee Charles J. Demas. 80 shares 

Angelo Papachrist .126 shares 

Artemis Papachrist .125 shares 


! (Appellants’ App. 3) 

On July 1, 1935, the said Angelo Papachrist and Artemis 
Papachrist, his wife, as parties of the first part, and ap¬ 
pellees, as parties of the second part entered into a written 
agreement, which recites that the parties thereto are col¬ 
lectively the owners of the aforesaid authorized and issued 
500 shares of capital stock of appellant Quick Service Laun¬ 
dry Company; that the Papachrists and Demases, respec¬ 
tively, shall have an exclusive option to purchase the others 
combined stock holdings in the corporation, and Paragraph 
5 thereof provides as follows: 

“5. That if both parties of the first part shall die 
during the lifetime of Stephen J. Demas, one of the 
parties of the second part, then and in that event the 
said parties of the second part may, within thirty days 
after the appointment of an executor or administrator 
of the estate of the last decedent of the parties of the 
first part, exercise the option hereby granted to the 
extent of the purchase of one share of said capital stock 
for the price of One Hundred and Twenty ($120) Dol¬ 
lars, payable in cash, to the intent and purpose of the 
said portion of the second part would, by acquiring 
said share of stock, thereby acquire equal control of 
the affairs of the corporation by holding fifty per 
centum of said capital stock.” 

(Appellees’ App. 2, 3.) 

After the death of Artemis Papachrist, appellees em¬ 
ployed Achilles Catsonis, Esq., a practicing attorney in the 
District of Columbia, for the purpose of exercising the op- 
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tion accorded them in Paragraph 5 of the aforesaid agree¬ 
ment. (Appellants’ App. 37, 38, 45, 46, 52.) 

Accordingly, Catsonis wrote a letter to appellant Bor- 
chardt under date of September 27, 1946, plaintiffs’ Ex¬ 
hibit 3, (Appellees’ App. 4, 5) in which he stated: 

“We are informed that you are one of the executors 
of the will of the late Artemis Papachrist. 

You probably have found among the papers of the 
decedent a certain option agreement dated July 1,1935, 
between Angelo Papachrist and Artemis Papachrist, 
on the one hand and Stephen J. Demas and Dr. Charles 
J. Demas, on the other, under the terms of which the 
Demas’ have the option of purchasing one share of 
stock of the Quick Service Laundry in order to equal¬ 
ize their holdings with the Papachrists, in the event 
Stephen J. Demas survived both of the Papachrists. 

The Papachrists referred to in said agreement hav¬ 
ing predeceased Stephen J. Demas and the said Demas’ 
desiring to exercise said option to purchase one share, 
do hereby notify you and your coexecutor through you, 
that they are ready to accept and pay the agreed pur¬ 
chase price for said one share at your convenience. 

My new ’phone number, in the event you wish to call 
me, is District 2712.” 

Some two or three weeks after the letter of September 
27, 1946 was written, Appellee Stephen J. Demas had oc¬ 
casion to discuss the letter with appellant Penelope Papa¬ 
christ Chotas, and inquired of her if she had received the 
letter. She stated that she had, but that she was busy try¬ 
ing to make suitable arrangements for the administration 
of the estate and for him to be patient and he would get 
everything that was coming to him. (Appellants’ App. 52.) 

Catsonis did not receive a reply to his letter of Septem¬ 
ber 27,1946. Accordingly, he called appellant Marcus Bor- 
chardt on the telephone and inquired if Borchardt had re¬ 
ceived his letter. Borchardt replied that he had received 
it, that he had been in touch with appellant Penelope Papa¬ 
christ Chotas, and had asked her to get together all the 
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papers in the estate so that the whole matter could be han¬ 
dled at once. Catsonis told Borchardt that he “was won¬ 
dering why I hadn’t heard from you and wondered whether 
there was anything wrong;’’ and appellant Borchardt re¬ 
plied, “Everything is perfectly alright,” and “the notice 
is timely given and everything else is alright. We just 
want to get all the papers together so that we can settle 
the whole thing at once.” (Appellants’ App. 38.) 

Catsonis was able to fix the date of this telephone con¬ 
versation as being November 25, 1946, by virtue of a pencil 
memorandum which he placed in his file right after the 
telephone conversation. This memorandum was received 
in evidence and is as follows: 

i 

“Telephoned Marcus Borchardt. He has received 
notice with respect to the transfer of the share. There 
is no doubt that we have notified the executors in time. 
He has asked Penelope to get together all papers so 
the whole thing can be considered together. He will 
let me know in about two weeks.” 

(Appellants’ App. 38) 

On November 29, 1946, Catsonis wrote to Stephen J. 
Demas, as follows: 

“This will confirm telephone conversation I had with 
Mr. Borchardt on Monday, November 25, as follows: 

Mr. Borchardt received my letter some two months 
ago, addressed to him and copy enclosed for Penelope, 
referring to your offer to purchase the one share of 
stock in the Quick Service Laundry, which is a subject 
of a special agreement between you and the Papa- 
christs. 

He explained his failure to answer my letter by say¬ 
ing that he had informed Penelope and asked her to 
get together all papers, so that the whole matter (pre¬ 
sumably the estate) could be settled at once, rather 
than settling this one item separately. He admits that 
the notice we gave him is timely and that there is no 
question about that at all. 

He is again asking Penelope to give him whatever 
papers he has asked for, and that he promised to com- 
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municate with me in about two weeks. I am marking 
my calendar to follow up this matter on December 12.” 

(Appellants’ App. 51) 

Borchardt failed to communicate with Catsonis within the 
two weeks’ period as he had stated he would. On Decem¬ 
ber 13,1946, Catsonis wrote appellant Borchardt as follows: 

“I am wondering whether you have been able to 
get together all the information you needed in order 
to proceed in the matter of the Papachrist estate.” 

(Appellees’ App. 5) 

Borchardt made no reply to Catsonis’ letter of Decem¬ 
ber 13, nor did he contact him in any way. Catsonis there¬ 
upon telephoned Borchardt the latter part of January, 
1947, and arranged for a conference which he had with Bor¬ 
chardt in the latter’s office. At this conference Catsonis 
had with him the option agreement of July 1, 1935, and he 
referred to the previous conversation with Borchardt and 
inquired why the one share had not been received. 

Borchardt then for the first time told Catsonis that he 
had looked into the agreement more carefully and had 
reached the conclusion that it was ambiguous and was not 
an enforceable agreement in law (Appellants’ App. 39.) 

Catsonis then discussed the matter with both of the 
Demases and on February 5, 1947, wrote a letter to appel¬ 
lant Marcus Borchardt, reading in part as follows: 

“That on behalf of his brother, Dr. Charles J. Demas, 
and himself, Stephen J. Demas hereby reaffirms his 
position contained in his letter of September 27, 1946 
to Mr. Borchardt, and hereby encloses his check pay¬ 
able to the two of you as executors of the will of Arte¬ 
mis Papachrist in the amount of $120 for one share of 
stock in the Quick Service Laundry to be issued to 
them under the terms of said agreements. The inten¬ 
tion and the language of the parties is clear and we 
feel that no further delay is justified in carrying out 
the terms of said agreement. We sincerely hope, there- 
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fore, that you will find it possible to issue one share of 
the stock of the Quick Service Laundry to Stephen J. 
Demas and Dr. Charles J. Demas within the next few 
days.” 

Appellees’ App. (6,7). 

On February 10, 1947, appellant Marcus Borchardt 
wrote a letter to Catsonis in which he returned the check 
in the amount of $120, representing the purchase price of 
the one share of stock in question. He did not complain that 
the payment of the purchase price was in the form of a 
check rather than cash and stated: 

“Frankly, I am convinced that the agreement, in 
question, could not be sustained in a court of law, but 
in the interest of harmony between Mr. Demas and 
Miss Papachrist, I suggested that a new agreement be 
entered into,—less ambiguous, legal and practicable.” 
Appelles’ App. (7,8). 

Appellants not only declined and refused to perform 
Paragraph 5 of the option agreement, but, in addition, 
sought to call a special meeting of the Board of Directors 
of Appellee Quick Service Laundry on August 4, 1949, for 
the purpose of voting the one share of stock in controversy, 
which, together with the other 250 shares owned and held 
by appellant Penelope Papachrist Chotas, would have 
meant that they could have ousted appellee Stephen J. 
Demas as the manager and possibly as an officer and di¬ 
rector of the corporation. Appellees thereupon filed an 
amended complaint for specific performance of Paragraph 
5 of the option agreement and also sought a restraining 
order and preliminary injunction enjoining appellant Quick 
Sendee Laundry and its officers and directors from at¬ 
tempting to remove Stephen J. Demas as manager of the 
corporation. (Appellants’ App. 2-9.) 

Appellants filed their answer to the amended comj'laint 
(Appellants’ App. 9, 20). The case came on for pre-trial, 
at which time appellees conceded that they made no claim 
for a permanent injunction (Appellants’ App. 21). 
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In Paragraph 4 of their answer, appellants denied that 
there was any consideration for the option agreement 
dated July 1,1935 (Appellants’ App. 11). However, at pre¬ 
trial, when pressed for a statement of the facts in support 
of this defense, counsel for appellants stated that there was 
no valid consideration for the granting of the option ac¬ 
corded appellees in Paragraph 5 of the option agreement, 
“since the true purpose of the agreement was to preclude 
the parties to the agreement from selling to third parties 
without affording the parties to the agreement the right to 
purchase such stock.” The pre-trial judge held that this 
claim was not a valid claim of lack of consideration. Ac¬ 
cordingly, this defense was stricken. (Appellants’ App. 21.) 

Also, as further appears from the pre-trial order, ap¬ 
pellees were given the opportunity to move to strike ap¬ 
pellants’ third defense, i.e., that the action could not be 
maintained because appellees did not file proof of claim 
against the estate of Artemis Papachrist prior to the filing 
of this action; and were also accorded the opportunity to 
move to strike appellants’ fourth defense (4(a) and 4(b)) 
i.e., that Stephen J. Demas did not come into equity with 
clean hands because as manager of the corporation he al¬ 
legedly failed to satisfactorily account for some $6,000 
during the year 1948 and because he allegedly withheld 
stock books and minute entries of the corporation from ap¬ 
pellant Penelope Papachrist Chotas. (Appellants’ App. 21.) 

Appellees promptly moved to strike the defenses here¬ 
inabove mentioned and on February 14, 1950, an order was 
entered by the pre-trial judge striking Defenses Nos. 3, 
4(a) and 4(b) from the pre-trial order theretofore entered 
on December 13, 1949 (Appellants’ App. 22-23). 

The action then came on for hearing before the District 
Court, who made and entered appropriate findings of fact 
and conclusions of law; and on March 13, 1950, entered a 
Final Judgment for specific performance of Paragraph 5 
of the aforesaid option agreement dated July 1,1935. 
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SUMMARY OF ARGUMENT. 

I 

Options, like other offers, call for acceptance by promise 
or an act depending on whether the main contract is to be 
bilateral or unilateral. Here, the option offers a bilateral 
contract and while acceptance must be made within the time 
fixed, performance need not be necessarily begun or com¬ 
pleted in the absence of controlling stipulations in that re¬ 
spect. None exist here. Hence, the payment of the purchase 
price was a mere act of performance. 


II 

The language of Paragraph 5 of the option agreement 
that it might be exercised “within 30 days after the ap¬ 
pointment of an executor” merely fixes the limit beyond 
which the option could not be exercised and does not fix 
the first point of time when it may be exercised. Under 
this interpretation, the exercise of the option on Septem¬ 
ber 27, 1946, was not prematurely given, notwithstanding 
the fact that the executors were not appointed and duly 
qualified until October 10,1946. 


Ill 

While appellees were not required to make a tender of 
the purchase price in accordance with the terms of the 
option itself, nevertheless, tender or payment of the pur¬ 
chase price was excused or waived in any event since ap¬ 
pellants had acquiesced in the validity of the exercise of 
the option and tender or payment would have been mean¬ 
ingless since by their own admission appellants Marcus 
Borchardt and Penelope Papachrist Chotas would have re¬ 
fused to carry out the agreement. Also, a tender in the 
form of a check was made within a reasonable time and 
appellants did not object to the tender on the ground that 
it was made in the form of check rather than cash. Hence, 
they cannot now complain about the lack of legal tender. 
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IV 

There was no error committed by the trial court in re¬ 
fusing to permit evidence on matters which had been 
stricken from the defenses of appellants at the time of the 
pre-trial hearing. The pre-trial judge, in the exercise of 
his prerogatives, properly sought to limit the issues. When 
pressed for their evidence in support of their defense of 
lack of consideration appellants conceded they had none but 
proceeded on the mistaken notion that it was necessary that 
a consideration must have been given exclusively for the 
option in Paragraph 5 of the agreement of July 1, 1935. 
This proposition is unsound in law and the court properly 
struck it. Nor was any error committed by the District 
Court in refusing testimony on other matters which were 
purely collateral to the issues as framed. 

V 

It is elementary that the trial court’s findings cannot be 
disturbed on appeal unless they are clearly erroneous. 
Here all of the findings are amply supported by evidence 
and indeed, the very findings which appellants seek to chal¬ 
lenge are supported by uncontradicted evidence. There 
being no clear error, appellants’ contention is obviously de¬ 
void of merit. 
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ARGUMENT. 

I. Appellees’ Unconditional Promise to Purchase the One 
Share of Stock in Question, As Is Evidenced By the 
Letter Written by their Attorney Dated September 
27,1946, Created a Bilateral Executory Contract, Since 
Neither the Payment of the Agreed Purchase Price Nor 
a Tender Thereof Was Made an Express Condition 
Precedent. 

It is without dispute that following the death of the last 
of the Papachrists who were parties to the option agree¬ 
ment of July 1, 1935, that Catsonis, attorney for appellees, 
wrote a letter to appellants, in which he stated in part, “the 
said Demas’ desiring to exercise said option to purchase 
one share do hereby notify you and your co-executor 
through you, that they are ready to accept and pay the 
agreed price for said one share at your convenience.” 

1 Thus, Paragraph 5 of the option agreement of July 1, 
1935 was fully exercised and there came into existence a 
bilateral executory contract which was specifically enforce¬ 
able ; and it is wholly immaterial that appellees did not pay 
or tender payment of the agreed purchase price. 

In Willis ton On Contracts, § 1441, it is stated in part: 

“• * * an option for which consideration has been 
given is both an offer and also a unilateral contract. 
The only difference in the two kinds of offers is that 
one is revocable, the other is not. In either case when 
the offer is seasonably accepted a new contract, usually 
bilateral, arises, and it is, strictly speaking, this con¬ 
tract which is specifically enforced. Failure to recog¬ 
nize this has sometimes caused confusion.” 

In Williston On Contracts, § 853, it is stated in part: 

“If the option offers a unilateral contract, then per¬ 
formance must be tendered within the stated time, 
whereas, if it offers a bilateral contract, while accept¬ 
ance must be made within the fixed time, performance 
need not necessarily be begun or completed so promptly 
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in the absence of controlling stipulations in that re¬ 
spect.” 

In Wachovia Bank & Trust Company, et al. v. United 
States, 98 F. (2d) 609, 611 (CA 4) the Court states: 

“It is a well settled principle of law that the accept¬ 
ance of an option is sufficient to convert it into a bilat- 
■ eral contract of purchase and sale.” 

In Frost Lumber Industries v. Commissioner of Internal 
Revenue, 128 F. (2d) 693, 696 (CA 5), the Court said: 

“When the petitioner was notified that the Depart¬ 
ment of Agriculture elected to purchase, and the deed 
was recorded, all that was necessary to fix the obliga¬ 
tion of the parties had been done. Tender of payment 
was not a condition precedent to acceptance of the 
option ; notice of its acceptance converted it into a bi¬ 
lateral contract binding on all of the parties (Italics 
added.) 

In a comparable case, where, as here, there was a notice 
of acceptance by letter, the Court, in Stanley v. Gannon, 180 
NYS 602, 604, 1919, 109 Misc. Rep. 611, said in part: 

“The plaintiffs contend that such letter (notice of ac¬ 
ceptance) was effective as an election on their part to 
exercise the option, and that thereupon a valid con¬ 
tract was created. The defendant contends that the 
letter was ineffective as an acceptance of the option for 
the reason, among others, that it was not also accom¬ 
panied by payment or tender of the purchase price and 
a demand for the deed. His claim, therefore, is, in 
effect, that not only must the option have been ac¬ 
cepted, but the resulting contract must have been per¬ 
formed, within the time prescribed as the life of the 
option. 

In cases of this character confusion is frequently 
caused by a failure to differentiate between acts essen¬ 
tial to the creation of contract, and acts relating solely 
to the performance thereof when created. The closing 
of title, payment of the purchase price, and delivery of 
the instruments of conveyance are acts of performance , 
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relating, not to the creation, hut to the execution, of a 
contract. The instrument of March 7, 1919 was not a 
contract; it was an offer or option merely, and binding 
upon the defendant alone. But it possessed poten¬ 
tialities. Upon an unequivocal acceptance of the terms 
thereof by the plaintiffs, the option as such would 
cease to exist, and in its place would spring into exist¬ 
ence a valid contract, conferring mutually enforceable 
rights and obligations upon the parties thereto. In the 
present case time is made of the essence of the option 
by express provision. But nowhere, by express provi¬ 
sion, is performance of the contract to be born of the 
option, to spring into existence upon its acceptance, 
required within any prescribed period of time.” 
(Italics added.) 

Also, in a very analogous case in which there was, as here, 
an unconditional promise to buy the stock in accordance 
with the provisions of an option agreement, the Court, in 
Martin-dale v. Fiduciary Counsel Inc., et al., 30 A. (2d) 281, 
283 (N. J.), 133 NJE 408, 410, said: 

“The option under review is not lacking in clarity. 
It does not rule out acceptance of the offer by a mere 
promise to pay the consideration price of the stock. It 
does not in terms require acceptance by the payment 
or tender of payment of the purchase price. An uncon¬ 
ditional promise to buy the stock in accordance with 
the provisions of the option would suffice to create a 
bilateral executory contract of sale having the requi¬ 
site mutuality of obligation. Atlantic Pebble Co. v. 
Lehigh Valley R. Co., 89 N. J. L. 336, 98 A. 410. The 
optionor bound herself to ‘sell and transfer’ the sub¬ 
ject shares of stock to the optionee, for a fixed price, 
‘at any time within five years from the date’ of the 
agreement. The payment of the sale price was not 
made an express condition precedent to the formation 
of a bilateral contract of sale.” (Italics added.) 

Then in Kritz v. Moon, 163 N. E. 112,117, 88 Ind. A. 5, the 
court said: 9 

“Unless payment of purchase price, or tender 
thereof is a condition precedent, it is not essential to 
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convert an option into a contract, but only an element 
of performance. In the instant case the option did not 
require the payment of the purchase price, or any part 
of it, to convert the option into a contract. It did not 
require anything to be paid in way of acceptance. Im¬ 
pliedly it gave the optionee the right to elect to accept 
the terms of the option as written and thus make a 
contract. Performance of the contract was to follow 
the acceptance or the making of the contract.” 

In Smith v. Taylor, 79 F. (2d) 165, 167, 65 App. D. C. 40, 
42, this Court, in sustaining an action for specific perform¬ 
ance of an option to purchase certain shares of stock of a 
corporation, upheld the validity of the acceptance which 
there, as here, was accomplished through the medium of a 
letter written by an attorney, in which he stated in part: 

“He (plaintiff) desires to proceed to the purchase 
of Mrs. Taylor’s common stock. * * V’ 

In the light of the foregoing decisions it becomes quite 
clear that appellants are proceeding entirely on a false 
premise since the option agreement does not provide that 
payment of the purchase price is an express condition pre¬ 
cedent to the formation of a contract. It becomes equally 
clear that the option was validly exercised through the me¬ 
dium of appellees’ letter dated September 27, 1946, and that 
by virtue thereof, there sprang into existence a bilateral 
executory contract which should be specifically enforced. 
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II. The Language in Paragraph 5 of the Option Agree¬ 
ment Dated July 1, 1935, Providing for the Exercise 
of the Option “Within 30 days after the Appointment 
of an Executor” of Artemis Papachrist, only Fixes the 
Limit Beyond Which the Option Could Not Be Exer¬ 
cised and Does Not Fix the First Point of Time When 
It May Be Exercised; and Hence, the Option Was 
Validly Exercised on September 27, 1946, Notwith¬ 
standing the Fact that the Executors Did Not Qualify 
Until October 10, 1946. 

Under the plain language of Paragraph 5 of the option 
agreement of July 1,1935, appellees are accorded the right, 
within 30 days after the appointment of an executor of the 
last of the Papachrists to die, to exercise an option for the 
acquisition of one share of capital stock of appellant Quick 
Service Laundry Company, for the price of $120, payable 
in cash. (Appellees’ App. 2, 3.) It is without dispute that 
Angelo Papachrist died on October 1,1940 and that Artemis 
Papachrist died on July 24, 1946 (Appellants’ App. 4, 11); 
that appellants Marcus Borchardt and Penelope Papachrist 
were named Co-Executors of the said Artemis Papachrist; 
that they filed a Petition for the probate of the will of 
Artemis Papachrist in the District Court on September 24, 
1946; that an order was entered therein on October 1,1946, 
issuing Letters Testamentary to appellants Marcus Bor¬ 
chardt and Penelope Papachrist; and that they duly quali¬ 
fied on October 10,1946. (Appellees’ App. 3-4.) 

Notwithstanding these facts, the notice of exercise of the 
option was not prematurely given. The word “within” is 
subject to two different interpretations. 

In Black's Laic Dictionary , Third Edition, the word is 
defined as follows: 

“When used in statutes and contracts with reference 
to the time for performing some act, as in the phrase 
‘within 10 days’, and in similar expressions, the word 
‘within’ may be variously understood. It may mean in; 
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during; inside of. On the other hand, it may mean not 
beyond; not later than; prior to. ,, 

The word “within” means, among other things, “not 
later than”; “any time before”; or “before the expiration 
of”. “In this sense it fixes the end but not the beginning 
of the period.” Duddy v. Consliohocken Printing Co., 60 
A. (2d) 394, 395,163 Pa. Superior 150. 

As correctly stated in Lamberti v. City of Stamford, 40 
A. (2d) 190, 191, 131 Conn. 396, the word “within” means 
“not longer in time than” or “ not later than” and “is al¬ 
most universally used as a word of limitation, unless there 
are other controlling words in the context showing that a 
different meaning was intended.” 

In Bellion v. Durand, 117 P. 798, 799, 39 Utah 532, 535, 
the court, in construing a local statute with respect to the 
granting of a new trial on motion made “within ten days 
after the entry of judgment”, held that the words “within 
ten days after” fixes the limit beyond which the motion 
might not be filed and hence, that the motion was not pre¬ 
maturely filed. The court said in part: 

“• * * we have been referred to a number of cases 
where it was held that the words ‘within ten days 
after’ fixed only the limit beyond which the notice may 
not be given, or the motion made, and did not fix the 
first point of time at which it may be given or made 
(citing among other cases Davie v. Miller, 130 U. S. 
284, 9 S. Ct. 560). This we believe to be the proper 
construction of the statute.” 

Here the language clearly fixed the limit beyond which 
the option could not be exercised and did not fix the first 
point of time when it could be exercised. It necessarily 
follows, therefore, that the exercise of the option on Sep¬ 
tember 27, 1946, was seasonably made. 
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III. Appellees Were Not Required to Make a Tender of the 
Agreed Purchase Price But They Had the Right to 
Demand Performance by Appellants Marcus Borchardt 
and Penelope Papachrist Chotas. Even so, Tender of 
the Purchase Price Was Excused by Virtue of the Acts 
and Conduct of Appellants Marcus Borchardt and 
Penelope Papachrist Chotas. 

In their letter of September 27, 1946, appellees duly noti¬ 
fied appellants Marcus Borchardt and Penelope Papachrist 
Chotas of their desire to exercise the option accorded them 
in Paragraph 5 of the option agreement dated July 1, 1935, 
and that they were ready to accept and pay the agreed pur¬ 
chase price of $120.00. 

In this posture of the case, appellees, therefore, had the 
right to demand and to expect performance by appellants 
Marcus Borchardt and Penelope Papachrist Chotas to the 
extent of the execution and delivery of assignment of a cer¬ 
tificate evidencing the one share of stock in question. Upon 
their refusal to do so, a right of action for specific perform¬ 
ance accrued to the appellees at once. 

This is the rule announced by this Court in Grice v. Jones, 
33 App. D. C. 278, 282, where it said in part: 

“Where a specified thing is to be done by one party 
as the consideration of the thing to be done by the 
other, it is undeniably the general rule that the cove¬ 
nants are mutual and are dependent, if they are to be 
performed at the same time; and if, by the terms or 
nature of the contract, one is first to be performed as 
the condition of the obligation of the other, that which 
is first to be performed must be done or tendered be¬ 
fore that party can sustain a suit against the other. 
There is no doubt that, in this class of contracts, if a 
day is fixed for performance, the party whose duty it 
is to perform or tender performance first must do it on 
1 that day, or show his readiness and willingness to do 
' it, or he cannot recover in an action at law for the non¬ 
performance by the other party. 

Applying this rule to the present case, the obligation 
' rested upon defendant first to perform his part of the 
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agreement, and the consideration for such performance 
might be delayed by complainant for a period of twenty 
davs. It is clear that defendant could not have en- 
forced specific performance, except by the execution of 
the deed on the 5th of August, the date of the admis¬ 
sion of the will of George Grice to probate, and the 
tender of such conveyance twenty days thereafter to 
complainant. But, what are the rights of complainant 
upon default of defendant? He icas not required to 
tender performance of an obligation not yet due under 
the contract. But he had the right to demand perform¬ 
ance by defendant to the extent of the execution of the 
deed, and. upon defend amt's refusal, his right of action 
at once accrued. As said in the note to the case of 
Pordage v. Cole. 1 Wins., Saund 320, a, quoted with 
approval by the Supreme Court in Loud v. Pomona 
Land and Water Co.. 153 U. S. 564, 578, 38 L. Ed. 822, 
828,14 S. Ct. Rep. 928: ‘If a day be appointed for pay¬ 
ment of money, or part of it, or for doing any other 
act, and the day is to happen, or may happen, before 
the thing which is the consideration of the monev or 
other act is to be performed, an action may be brought 
for the money or for not doing such other act before 
performance: for it appears that the party relied upon 
his remedy, and did not intend to make performance 
a condition precedent; and so it is where no time is 
fixed for performance of that which is the considera¬ 
tion of the money or other act/ Complainant was 
neither required to make a tender nor await the date 
when performance on his part became obligatory, as 
conditions precedent to bringing his action to require 
specific performance by defendant. Demand was all 
that was essential. This was made in express terms 
at the time of the tender, and when defendant refused 
to execute a deed in compliance with his agreement, 
complainant’s cause of action immediately accrued.” 
(Italics added.) 

But aside and apart from the fact that a demand by ap¬ 
pellees was the only requisite under a fair interpretation 
of Paragraph 5 of the option agreement dated July 1,1935, 
tender or payment of the purchase price, under the cir¬ 
cumstances, was excused. Upon receipt of the letter ex- 
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ercising the option dated September 27, 1946, appellant 
Marcus Borchardt in oral conversation with appellees’ at- 
tornev conceded and admitted that the notice of exercise 
had been timely given; that appellees had fully complied 
with all the terms and provisions of the option; and that 
the one share of stock would be turned over to appellees in 
due course when he and his Co-Executor proceeded with 
the orderly administration of the estate of Artemis Papa- 
clirist. (Appellants’ App. 38). The District Court so found 
in its Findings of Fact. (Appellants’ App. 26.) 

In addition, appellant Penelope Papachrist Chotas testi¬ 
fied that prior to the death of her mother Artemis Papa¬ 
christ. she was familiar with the option agreement, dated 
Julv 1,1935. In addition the District Court found as a fact 
that Penelope Papachrist Chotas, after the death of her 
mother, in oral conversations with appellee Stephen J. 
Demas acknowledged that she was familiar with the letter 
of September 27, 1946, and stated that in due course appel¬ 
lees would receive the one share of stock in question (Ap¬ 
pellants’ App. 52). 

Moreover, it was not until January 29, 1947, that appel¬ 
lees Marcus Borchardt and Penelope Papachrist Chotas 
sought to take a contrary view. Then for the first time they 
repudiated the agreement stating that it was ambiguous 
and could not be sustained in a court of law. The District 
Court so found in its Findings of Fact. (Appellants’ App. 
26.) 

As stated by this court in Louis Werner Saw Mill Co. v. 
Helvering, 6S App. D. C. 267, 96 F.(2d) 539, 542, where 
there is acquiescence which amounts to a recognition of a 
transaction, the transaction becomes unimpeachable even 
though it may have been originally impeachable. This Court 
said in part: 

“* * * when a party with knowledge or means of 
knowledge of his rights and of the material facts does 
what amounts to a recognition of the transaction as 

1 existing, or acts in a manner inconsistent with its re¬ 
pudiation, or permits the other party to deal with the 
subject matter under the belief that the transaction 
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has been recognized, there is acquiescence and the 
transaction though it may have been originally im¬ 
peachable becomes unimpeachable, in equity. (Pome¬ 
roy’s Equity Jurisdiction, 4th Ed., vol. 2, §965.) 

In view of the fact that appellants Marcus Borchardt and 
Penelope Papachrist Chotas pitched their refusal upon the 
erroneous conception that the agreement was ambiguous and 
was not specifically enforceable, it becomes patent that even 
had appellees tendered or paid the agreed purchase price of 
$120, nevertheless appellants Marcus Borchardt and Penel¬ 
ope Papachrist Chotas would have refused performance. 
Under these circumstances, tender or actual payment of 
the agreed purchase price in any event was waived or 
excused. 

In Friedman v. Decatur Corporation, 135 F.(2d) 812, 814, 
77 App. D. C. 326, 328, the court said : 

“Appellant contends, in the alternative, that, even 
if the agreement is construed to be a bilateral contract, 
nevertheless, appellee was not entitled to recover un¬ 
less he had performed the condition. It is true, as a 
general rule, that such a condition must be exactly 
fulfilled, or no liability can arise on the promise which 
it qualifies. But this is subject to the exception that, 
if performance of the condition is excused, the prom¬ 
ise becomes enforceable. Such an excuse may he found 
from the fact that, even had the promisee performed 
the condition, the promisor would, nevertheless, have 
failed to carry out his promise.” (Emphasis added.) 

In Moore v. Crawford, 130 U. S. 122,142,9 S. Ct. 447,453; 
32 L. Ed. 878, the court said: 

“It is true, there is no offer to pay the balance of the 
purchase money, but the case shows that a tender would 
have been but an empty show, and as the Court had it 
in its power to require payment . . ., thus completing 
performance against Monroe, and as it did this by its 
decree, the allegation would have been merely formal 
and became immaterial.’* 
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In Continental Oil Co. v. Mulich, 70 F. (2d) 521, 524, (C. 
A. 10), the court said: 

“Under the facts here a tender of a deed to the Con¬ 
tinental Company by the Mulichs was not a prerequi¬ 
site to their right to maintain this suit. The Conti¬ 
nental Company had repudiated the contract and noti¬ 
fied the Mulichs that it would not purchase the prop¬ 
erty thereunder, and a tender would have been a use¬ 
less and idle ceremony.” (Italics added.) 

In Hill v. Exchange Bank, 105 U. S. 319, 321, 26 L. Ed. 
1052. the court said: 

“It is a general rule that when the tender of per¬ 
formance of an act is necessary to the establishment 
of any right against another party, this tender or offer 
to perform is waived or becomes unnecessary, when it 
is reasonably certain that the offer will be refused— 
that payment or performance will not be accepted.” 
(Italics added.) 

In the light of these principles, it is submitted that there 
is no merit to appellants’ contention that the exercise of 
the option was fatally defective by virtue of the fact that 
the agreed purchase price was not tendered or paid within 
30 days after their appointment as co-executors of the es¬ 
tate of Artemis Papachrist. 

Then too, the record shows that appellees, on February 
5.1947. did send appellants Marcus Borchardt and Penelope 
Papachrist Chotas a check in the amount of $120, covering 
the agreed purchase price for the one share of stock in 
question, and that, as the District Court found, they merely 
returned the check with the statement that the agreement 
could not be sustained in a court of law. Inasmuch as they 
failed to object at that time to the fonn of tender they can¬ 
not now be heard to complain. 

In Cheney v. Libby. 134 U. S. 68, 78, 33 L. Ed. 818, 10 S. 
Ct. Rep. 498, the court said: 

“Even where time is made material, by express 
stipulation, the failure of one of the parties to perform 
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a condition within the particular time limited, will not 
in every case defeat his right to specific performance 
if the condition is subsequently performed, without un¬ 
reasonable delay, and no circumstances have inter¬ 
vened that would render it unjust or inequitable, to 
give such relief. The discretion which a court of equity 
has to grant or refuse specific performance, and which 
is always exercised with reference to the circumstances 
of the particular case before it (Hennessv v. Wood- 
worth, 128 U. S. 438, 442), may, and of necessity must 
often be controlled by the conduct of the party who 
bases his refusal to perform the contract upon the 
failure of the other party to strictly comply with its 
conditions.” (citing cases.) 

In Gaunt v. Alabama Bound Oil & Gas Company , Inc. et 
al.y 281 F. 653, 655, (C.A. 8), the court said: 

“The appellant asserts that the check in the form in 
which it was sent was not sufficient tender of the amount 
due for rental ...” 

“It is ordinarily required of one to whom payment 
is offered in the form of a check that he make his ob¬ 
jection at the time to the offer of the check, instead of 
an offer of payment in money. (Citing cases.) Payment 
by check or similar bank paper has become so gener¬ 
ally recognized as acceptable in business transaction 
that the omission to make objection to the form of 
payment is regarded as a waiver of the right to de¬ 
mand payment in money.” 

In Sudduth v. Storm King Coal Co., 268 F. 433, 442 (C. 
A. 6) the court said: 

“While equity will follow the law, the law does not 
require anyone to do a useless thing. If these appel¬ 
lees had refused to carry out this contract, because the 
tender was made by certificate of deposit, instead of 
cash, then it would have been the duty of Sudduth to 
procure the cash and make the tender in that way; but 
the basis of their refusal was for other reasons, and 
therefore Sudduth was not required to make any other 
or further tender of the cash payment at that time.” 
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In Dale v. Richards, 21 District of Columbia Reports, 312, 
319, the court said: 

“ • • • It is very clear that the defendant dis¬ 
charged his whole duty when he sent his check for the 
money to the plaintiff. It is true, it was not in a form 
1 in which a strictly legal tender should be made; but the 
plaintiff did not object to it on that ground.” 

So here appellants cannot now urge under any circum¬ 
stance that there was a failure to tender the purchase price 
or that such tender was not made in cash. 

IV. The District Court Committed No Error in Refusing to 
1 Permit Evidence on the Defense of Want of Considera¬ 
tion and the Defense that Appellee Stephen J. Demas 
Had Allegedly Perpetrated a Fraud and Therefore Did 
Not Come into Court With Clean Hands. 

As we have seen, the sole contention advanced by ap¬ 
pellants in support of their defense of lack of considera¬ 
tion was that the true purpose of the option agreement of 
July 1, 1935 “was to preclude the parties to the agreement 
from selling to third parties without affording the parties 
to the agreement the right to purchase such stock,” and 
hence, that there was no valid consideration for the grant¬ 
ing of the option in Paragraph 5. Accordingly, the pre¬ 
trial judge held as a matter of law that this defense was 
without merit. (Appellants’ App. 21). It is, of course, 
the province of the pre-trial judge to limit the issues which 
are to be tried. (Rule 16, Federal Rules, As Amended.) 

In effect, as clearly appears from the pre-trial order, 
counsel admitted that appellants had no evidence to offer 
bearing upon the defense of lack of consideration, but un¬ 
equivocally rested their legal position on the premise that 
since there was no consideration given exclusively for the 
option in Paragraph 5, that it was unenforceable. Counsel 
for appellants cite no cases which support this view. 
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The proper rule is well expressed in 12 Am. Jur. Con¬ 
tracts, Sec. 119, as follows: 

“Consideration sufficient to support one promise is 
sufficient to support any number of additional prom¬ 
ises. The single consideration of paying a specified 
sum of money by one party to a contract is sufficient 
to support several distinct stipulations by the other 
party to do, or refrain from doing, certain things, and 
it is unnecessary to repeat in every paragraph of the 
contract that such stipulations are entered into for the 
consideration once expressed.” (See Am. Law Inst., 
Restatement Contracts, VoL 1, Sec. 83.) 

In Williston on Contracts, Revised Edition, Sec. 1441, the 
correct rule is thus stated: 

“It is indeed abundantly settled that if the option 
was given for valid consideration the acceptor may en¬ 
force it and it is not necessary that the consideration 
shall have been given exclusively for the option. It is 
enough if it is one term of a contract for which con¬ 
sideration ivas given. Thus, an option in a lease or in 
another instrument given contemporaneously with a 
lease and as part of the same transaction, may be spe¬ 
cifically endorsed.” (Italics added.) 

Apparently, this is the rule in this jurisdiction. In Wil¬ 
lard v. Tayloe, 8 Wall 557, 75 U. S. Rep. 557, 19 L. Ed. 501, 
the court held that a covenant in a lease, giving the right 
to purchase the premises is a continuing offer to sell and 
is enforceable. Compare also Soper v. Myers, 45 App. D. 
C. 286, where this court, by implication at least, sustained 
the validity of a privilege of renewal embodied in a lease 
agreement. 

Now it appears on the face of the option agreement of 
July 1,1935, that the parties thereto collectively owned and 
held all of the shares of stock of appellant Quick Service 
Laundry. The Papachrists and the Demases, respectively, 
give each to the other the exclusive right to purchase their 
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combined stock holdings and also agreed that if either dis¬ 
posed of their stock holdings, that they would not engage 
in a competing business within a specified time and area. 
In the event of a breach of such restrictive covenant they 
hound themselves and their heirs and personal representa¬ 
tives to pay liquidated damages in the amount of $25,000. 
In Addition, appellees are accorded the option to purchase 
one share of stock hereinabove mentioned. 

As this court so aptly stated in Clay v. Chesapeake & 
Potomac Telephone Company , Case No. 10315, decided 
August 7, 1950; 

“As we view the situation, there was a bilateral 
contract, the company promising to furnish references 
as well as ordinary service, the plaintiff promising to 
take and to pay for the new number. The Company 
mistakenly contends that there is no contract because 
it, the promisor, has received no valuable considera¬ 
tion. It is elementary contract laic that 'neither money 
\ nor benefit moving to the promisor is essential to a 
' contract; consideration may consist as well of detri¬ 
ment to the promisee. The essence of consideration, 
however, at least as viewed in the American Law In¬ 
stitute, Restatement of Contracts, § 75, is that it is a 
bargained-for equivalent. Thus, plaintiff’s single 
promise to take and to pay for the new phone was ade¬ 
quate consideration for any number of promises or 
performances on the other side.” (Italics added.) 

i 

As the District Court found, the refusal of appellants 
Marcus Borchardt and Penelope Papachrist Chotas to rec¬ 
ognize appellees’ exercise of the option was attributable in 
the main to the lack of desire of appellant Penelope Papa¬ 
christ Chotas to be bound by an agreement which her father 
and mother had made some 15 years before and also to the 
attitude of her counsel, who was Co-Executor of th^ estate 
of Artemis Papachrist. However, an option, supported by 
a consideration, is binding not only upon the party who 
signed it but also upon his successors in interest. 
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In United States ex rel. Wilhelm et al. v. Chain, 300 IT. S. 
31, 35, 57 S. Ct. Rep. 394, the Court approves the rule in 
Chittv, Contracts (11th Am. Ed.) 138; 2 Parsons, contracts 
(6th Ed.) 530, 531, as follows: 

“It is a presumption of law that the parties to a 
contract bind not only themselves but their personal 
representatives. Executors, therefore, are held to be 
liable on all contracts of the testator which are broken 
in his lifetime, and, with the exception of contracts in 
which personal skill or taste is required on all con¬ 
tracts broken after his death. 7 ’ (Italics added.) 

In Re Hayes Estate , (1948) 84 NYS 2nd 593, 595, 193 M 
764, the court said: 

“Supported by consideration, an option is binding 
upon the person who has given it and it cannot be re¬ 
voked within the fixed time therein: nor will the death 
of the grantor constitute a revocation. The option is 
binding: not onlv upon him but his successors in inter¬ 
est.” 

In Mueller v. Nortmen , 116 Wis. 468, 470 (1903), 93 N. W. 
538, the court said: 

“If the contract was one the intestate could not re¬ 
voke in his lifetime, then his heirs or legal representa¬ 
tives have no greater right.” 

In Cowin v. Salomon, 13 So. 2nd 190, 197 (1943), 244 Ala. 
297, the court said: 

“This does not contravene the principle that there 
may be an executory contract by which at the death 
of the contractor the contractee may acquire his prop¬ 
erty on the terms named. But such a contract must be 
based on a valuable consideration irrespective of the 
channel by which the property may be acquired. The 
fact that it shall be operative at the death of the con¬ 
tractor, and is only binding on his heirs, does not mili¬ 
tate against it, if otherwise valid.” 





Tims, the option agreement is supported by an ample 
consideration and the court committed no error in striking 
this defense at the pre-trial hearing or in refusing the modi¬ 
fication of the pre-trial order at the time of final hearing. 

Xor did the court commit any error in refusing to permit 
evidence on the alleged fraud of appellee Charles J. Demas 
in concealing corporate books and records or in allegedly 
failing to satifactorily account for certain moneys incident 
to the operation of the laundry business. Insofar as the 
alleged concealment of corporate books and records is con¬ 
cerned, it would appear obvious this was merely aftermath 
on the part of appellants. 

As clearly shown by a letter of Catsonis’ written on Feb¬ 
ruary 5, 1947 (Appellees’ App. 6, 7), Catsonis stated that 
he wished to call to appellants attention the fact that the 
minute book, stock ledger and certain other records of the 
laundry were then in the private possession of either or 
both appellants Marcus Borchardt and Penelope Papachrist 
Chotas: that the books should be kept in the office of the 
company where they could be made available to all parties 
in interest: and he requested that all such records with¬ 
drawn from office of the company be returned to the com¬ 
pany. 

Significantly, appellants made no reply to the letter; and 
no denial of the fact that the books and records were in 
their possession. It was only after the original complaint 
was amended so as to include a claim for injunctive relief 
that appellants took the position that the books and rec¬ 
ords in question were in the custody of appellee Charles J. 
Demas and not theirs. 

Be that as it may, if there were corporate books and rec¬ 
ords in the possession of either of the appellees, then ap¬ 
pellants could have brought them in by subpoena and no 
attempt to do so was made. Their position, therefore, would 
seem to be wholly academic. 

Certainly this allegation was not material to any of the 
issues before the court at the final hearing. The matter of 
alleged failure to account for monies derived from the oper- 
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ation of the business falls in the same category. These are 
purely collateral matters and were not material to the is¬ 
sues as tried. The sole issue before the trial court was 
whether or not the option agreement had been validly 
exercised. 

Furthermore while these two matters may have been ma¬ 
terial to the issue of injunctive relief, appellees waived any 
further claim for an injunction at the final hearing. 

V. Appellants Have Not Made Any Valid Challenge to the 
Findings of Fact Made by the District Court. 

At various times throughout the brief, appellants com¬ 
plain about certain findings of the District Court. In sup¬ 
port of their contention that the option agreement had not 

been validlv exercised bv the letter written bv Catsonis on 
• • • 

September 27, 1946, they sought to show that Catsonis did 
not represent appellant Charles J. Demas at the time. They 
offered no evidence to the contrary. 

The undisputed evidence is that appellant Stephen J. 
Demas went to the office of Catsonis in July, 1946, and in¬ 
formed him about the option agreement of July 1, 1935; 
that appellant Stephen J. Demas and Catsonis went to the 
District Court, Probate Division, and found that appellant 
Marcus Borchardt and Penelope Papachrist Chotas were 
named as Executors of the Estate of Artemis Papachrist; 
that appellee Stephen J. Demas thereupon employed Cat¬ 
sonis to represent him in the matter of the acquisition of 
the one share of stock (Appellants’ App. 37-38, 52); that 
Catsonis had represented appellee Charles J. Demas gen¬ 
erally in all of his legal matters for a period of some 10 or 
12 years; that in September, 1946, Charles J. Demas went 
to the office of Catsonis and likewise employed him to rep¬ 
resent him in the matter of the exercise of the option (Ap¬ 
pellants’ App. 45-46). 

On the basis of this undisputed testimony, the District 
Court quite properly made its Finding of Fact No. 14, 
namely, that on September 27, 1946, Catsonis was both 
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agent and counsel for appellees Stephen J. Demas and 
Charles J. Demas in respect of their exercising the option, 
and that his authority so to act had never been revoked. 
(Appellants' App. 27.) 

Appellants also complain of the Finding of Fact Xo. 16, 
wherein the District Court found that the refusal of ap¬ 
pellants Marcus Borcliardt and Penelope Papachrist 
Chotas to recognize appellees’ exercise of the option was 
not attributable to the fact that the acceptance was prema¬ 
turely given as alleged by them or to the fact that payment 
of the purchase price was not made or tendered, as sug¬ 
gested by them, but was attributable in the main to the 
attitude and lack of understanding of appellant Penelope 
Papachrist Chotas, and in particular, her lack of desire to 
be bound by an agreement her parents had executed some 
years before, and to the attitude of her co-executor, appel¬ 
lant Marcus Borchardt. 

This is a question of fact. Having found from the evi¬ 
dence that both appellants, Marcus Borchardt and Penelope 
Papachrist Chotas, in oral conversations with either ap¬ 
pellee Stephen .T. Demas or his attorney, Catsonis, had ac¬ 
knowledged the receipt of the letter of September 27, 1946, 
and having admitted that the notice was timely given and 
having conceded that the one share of stock in question 
would be transferred when the estate of Artemis Papa¬ 
christ was settled in an orderly manner, surely the court 
was justified in making the finding complained of by the 
appellants. This is peculiarly true in view of the fact that 
appellants on February 5, 1947, repudiated the option 
agreement and predicated their refusal to transfer the 
stock on an entirely different principle. 

In any event, there is no merit to these and kindred mat¬ 
ters complained of by appellants, since the District Court’s 
finding cannot be disturbed on appeal unless they were 
clearly erroneous. Here they are amply supported by the 
evidence and no error has been committed. Smith v. Wil¬ 
son, 84 App. D. C. 125, 171 F. (2d) 824; Noland v. Werth, 
79 App. D. C. 33,142 F. (2d) 9. 






29 


CONCLUSION. 

Appellants have made no valid challenge to the option 
agreement of July 1, 1935 for lack or failure of considera¬ 
tion. As plainly appears on its face, it was given for a 
good and sufficient consideration. It was seasonably ac¬ 
cepted, and there came into being a bilateral contract which 
should be specifically enforced. The judgment below should 
therefore be affirmed. 

Respectfully submitted, 

James M. Earnest 
J. Strouse Campbell 
1000 Woodward Building, 
Washington 5, D. C. 

Attorneys for Appellees. 
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APPENDIX TO APPELLEE’S BRIEF. 

Plaintiff’s Exhibit No. 1. 

79 Filed Jun 26 1950 

OPTION AGREEMENT 

This Agreement, made July 1, 1935, between Angelo 
Papaclirist and Artemis Papachrist, of the District of Co¬ 
lumbia, parties of the first part, and Stephen J. Demas and 
Dr. Charles J. Demas, of said District, parties of the second 
part, Witnesseth: 

Whereas, all of said parties arc the owners and holders 
respectively, of certain shares of the capital stock of the 
Quick Service Laundry Co., a corporation organized and 
existing under and by virtue of the laws of the State of 
Delaware, with its principal place of business located at 
1016 Bladensburg Road, Northeast, in the District of Co¬ 
lumbia, which said holdings constitute the full and total 
issue of 500 shares of said capital stock, and 

Whereas, it is the intent and desire of all of said parties 
hereto that the said stock shall not be sold and transferred 
to third parties without the parties hereto be afforded an 
opportunity to acquire the same for their respective use 
and benefit. 

Now, Therefore, It Is Hereby Mutually Agreed, as Fol¬ 
lows : 

1. That the parties of the first part hereby give to the 
parties of the second part, and the parties of the second 
part hereby accept, the exclusive right to purchase, upon 
the conditions and terms hereinafter provided, the afore¬ 
said stock, or any part thereof as the said parties of the 
first part may respectively elect to sell and dispose of at 
their option. 

2. That the parties of the second part hereby give to the 
parties of the first part, and the parties of the first part 
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hereby accept, the exclusive right to purchase, upon the 
conditions and terms hereinafter provided, the afore¬ 
said stock, or any part thereof as the said parties of 
80 the second part may respectively elect to sell and 
dispose of at their option. 

That, if any of said parties, at any time, shall decide 
to offer their said stock for sale, such party, before selling, 
or attempting to sell, the same, to any person or persons, or 
corporation or corporations, shall give written notice of 
such intention to the other of the parties hereto; and, 
thereupon the said parties of the first or second part, as the 
case may be, may, within thirty days after receipt by them 
of such notice, exercise their said option, by giving to the 
offerer written notice of their intention to do so. 

4. That the purchase price for said stock, or any part 
thereof, as and when the options hereby granted shall be 
exercised by the respective parties hereto, shall be the sum 
of One Hundred and Twenty ($120.) Dollars per share for 
each share having a par value of One Hundred ($100.) 
Dollars, and shall be paid by the purchasing party, either 
in cash, or partly in cash and the balance by promissory 
note, or wholly by promissory note, which said note in part 
or full payment of the purchase price may be made pay¬ 
able on or before the expiration of one year from the date 
thereof at the option of the purchasing party. 

5. That if both parties of the first part shall die during 
thd lifetime of Stephen J. Demas, one of the parties of the 
second part, then and in that event the said parties of the 
second part may, within thirty days after the appointment 
of an executor or administrator of the estate of the last 
decedent of the parties of the first part, exercise the option 
hereby granted to the extent of the purchase of one share 

of said capital stock for the price of One Hundred 
81 1 and Twenty ($120.) Dollars, payable in cash, to the 
intent and purpose of the said portion of the second 
part would, by acquiring said share of stock, thereby ac- 



3 


quire equal control of the affairs of the corporation by 
holding fifty per centum of said capital stock. 

6. It is further mutually agreed by and between the 
parties hereto that in the event any of the said parties 
shall sell and dispose of his holdings of the capital stock of 
the said corporation, he shall execute and deliver to the 
purchaser full and sufficient assignments and all such other 
instruments as shall be necessary, or useful, in the opinion 
of counsel for the purchaser, to effectuate the sale, assign¬ 
ment, and transfer of said stock. 

7. And it is further mutually agreed by and between the 
parties hereto, and they hereby covenant that they shall 
not, and will not, at any time or times, within fifteen (15) 
years from the date of this agreement, directly or indi¬ 
rectly, engage in the laundry, coat, apron, linen, or towel 
supply business within the states of Maryland, and Vir¬ 
ginia, or within the District of Columbia; and, for the true 
and faithful performance of said covenant, the parties 
hereto bind themselves, their heirs, executors and adminis¬ 
trators, in the full sum of Twenty-five Thousand ($25,000.) 
Dollars, to be recovered by the aggrieved party or parties 
and paid as and for liquidated damages. 

In Witness Whereof, the parties hereto have hereunto 
set their hands and seals, the day and year first above 
written. 

In the Presence of— 

Angelo Papachrist (seal) 
Artemis Papachrist (seal) 
Stephen J. Demas (seal) 
Charles J. Demas (seal) 

Stipulation. 

82 Filed Jun 26 1950 

“It is hereby stipulated and agreed by counsel repre¬ 
senting the respective parties that plaintiffs’ Exhibit No. 2 
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consists of an original petition for probate of the will of 
Artemis Papachrist and for issue of Letters Testamentary, 
which was filed in Administration No. 67,981 in the United 
States District Court for the District of Columbia on Sep¬ 
tember 24, 1946; an order entered therein on October 1, 
1946, granting probate of the will of said decedent and is¬ 
suing Letters Testamentary to Defendants Penelope P. 
Chotas and Marcus Borchardt, as Co-Executors, and a no¬ 
tation showing that such Co-Executors duly qualified on 
October 10, 1946.” 


Plaintiff’s Exhibit No. 3. 

83 Filed Jun 26 1950 

W. Gwynn Gardiner 
James M. Earnest 
W. Gwynn Gardiner, Jr. 

Achilles Catsonis 

Law Offices 

Gardiner, Earnest & Gardiner 
Woodward Building 
Washington, D. C. 

Marcus Borchardt, Esq. September 27,1946 

Homer Building 
Washington, D. C. 

Dear Mr. Borchardt: 

We are informed that you are one of the executors of the 
will of the late Artemis Papachrist. 

You probably have found among the papers of the de¬ 
cedent a certain option agreement dated July 1, 1935, be¬ 
tween Angelo Papachrist and Artemis Papachrist, on the 
one hand and Stephen J. Demas and Dr. Charles J. Demas, 
on the other, under the terms of which the Demas’ have the 
option of purchasing one share of stock of the Quick Serv¬ 
ice Laundry in order to equalize their holdings with the 


Telephone 
National 5657 
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Papachrists, in the event Stephen J. Demas survived both 
of the Papachrists. 

The Papachrists referred to in said Agreement having 
predeceased Stephen J. Demas and the said Demas’ desir¬ 
ing to exercise said option to purchase one share, do hereby 
notify you and your coexecutor, through you, that they are 
ready to accept and pay the agreed price for said one share 
at your convenience. 

My new ’phone number, in the event you wish to call me, 
is District 2712. 

Very truly yours, 

Achilles Catsonis 

cc enclosed for 
Artemis Papachrist 

Plaintiff’s Exhibit No. 4. 

84- Filed Jun 26 1950 

Law Offices 

Gardiner, Earnest & Gardiner 
Woodward Building 
Washington, D. C. 

December 13, 1946. 

Marcus Borehardt 
Homer Building 
Washington, D. C. 

Dear Mr. Borehardt: 

I am wondering whether you have been able to get to¬ 
gether all the information you needed in order to proceed 
in the matter of the Papachrist estate. 

Very truly yours, 

Achilles Catsonis. 
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Plaintiff’s Exhibit No. 5. 

85 Filed Jun 26 1950 

W. Gwynn Gardiner 

James M. Earnest Telephone 

W. Gwynn Gardiner, Jr. National 5657 

Achilles Catsonis District 2712 

Law Offices 

Gardiner, Earnest & Gardiner 
Woodward Building 
Washington, D. C. 

February 5, 1947. 

Marcus Borchardt, Esq. 

Homer Building 
Washington, D. C. 

Penelope Papachrist 
2720 Wisconsin Ave., N. W. 

Washington, D. C. 

Dear Sir and Madam: 

Following the discussion I had with Mr. Borchardt on 
January 29,1 discussed with Mr. S. Demas the agreements 
of June 29 and July 1, 1935 between the Demas’ and the 
Papachrists, and hereby wish to inform you as follows: 

That on behalf of his brother, Dr. Charles J. Demas, and 
himself, Stephen J. Demas hereby reaffirms his position 
contained in his letter of September 27, 1946 to Mr. Bor¬ 
chardt, and hereby encloses his check payable to the two 
of you as executors of the will of Artemis Papachrist in 
the amount of $120 for one share of stock in the Quick 
Service Laundry to be issued to them under the terms of 
said agreements. The intention and the language of the 
parties is clear and we feel that no further delay is justi¬ 
fied in carrying out the terms of said agreement. We sin¬ 
cerely hope, therefore, that you will find it possible to issue 
one share of the stock of the Quick Service Laundry to 
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Stephen J. Demas and Dr. Charles J. Demas within the 
next few davs. 

V 

It is also pertinent to call your attention to the fact that 
the minute book, the stock ledger and certain other records 
of the Corporation are in the private possession of either 
one or both of the executors or of Miss Papachrist as a 
stockholder. This creates an anomalous situation, makes 
it difficult to keep the records up to date and could well sub¬ 
ject the Corporation to penalties by failure to comply with 
the law, due to not having the books. There is no question 
that the Corporation books should be kept in the office of 
the Corporation where they can be available to all parties 
concerned. It is requested, therefore, that all the records 
of the Corporation withdrawn from the office of the Corpo¬ 
ration be returned to the office. 

We are in accord with the suggestion made bv Mr. Bor- 
chardt to work on a friendly basis, and hope that you will 
find the requests contained in this letter both reasonable 
and friendly. 

Very truly yours, 

Achilles Catsonis 

Plaintiff’s Exhibit No. 6. 

86 Filed Jun 26 1950 

Law Offices 

Marcus Borchardt 
423-424 Homer Building 
Thirteenth and F Streets, N. W. 

Washington, D. C. 

February 10, 1947 

Mr. Achilles Catsonis 
Woodward Building 
Washington, D. C. 

Dear Mr. Catsonis: 

I was very much surprised to receive your letter of Feb¬ 
ruary 5, 1947, enclosing check dated February 10, 1947, of 
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Stephen J. Demas, in the sum of One Hundred Twenty Dol¬ 
lars ($120.00), payable to the order of Penelope Papa- 
christ and myself as executors under the last will of Arte¬ 
mis Papachrist, “for one (1) share stock Quick Service 
Laundry Co., 1016 Bladensburg Rd. N. E.”, in that it ap¬ 
peared to me from our telephone conversation that you 
were in accord with my views that a friendly relationship 
should be continued between Stephen J. Demas and Pene¬ 
lope Papachrist. 

Frankly, I am convinced that the agreement, in question, 
could not be sustained in a court of law, but in the interest 
of harmony between Mr. Demas and Miss Papachrist, I 
suggested that a new agreement be entered into,—less am¬ 
biguous, legal and practicable. 

I am still prepared to discuss such agreement and trust 
that the future relationship between Mr. Demas and Miss 
Papachrist may be worked out on a friendly basis, even 
though your letter does not suggest the “reasonableness 
and friendliness” as you may have intended to imply. 

1 am accordingly returning herewith the check, above re¬ 
ferred to. However, I should be glad to discuss the entire 
situation further with you, if you so desire. 

Verv trulv vours, 

Marcus Borchardt 

MB :DC 
Enclosure 





